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You  asked  us  to  provide  a summary  of  legal  requirements  regarding  boards  and 
commissions  where  the  Mayor  has  appointing  authority,  including  requirements  relating  to  the 
appointment  and  removal  of  members.  In  addition,  this  memorandum  addresses  appointment 
and  removal  of  department  heads  in  related  departments,  and  identifies  boards  and  commissions 
where  the  Mayor  holds  a seat.  Per  your  request  this  memorandum  does  not  generally  address  the 
Mayor's  authority  to  appoint  members  to  purely  advisory  boards  created  by  ordinance  or  State 
law  or  the  Mayor's  authority  to  sit  on  such  boards,  although  a few  boards  that  are  primarily 
advisory  have  been  included  (due  to  appointment  questions  arising  from  time  to  time). 

This  memorandum  contains  three  main  sections,  followed  by  an  Index: 

I.  Overview  (page  2). 

II.  Creation  of  Boards  and  Commissions.  Appointment  and  Removal  of  Members 
and  Related  Matters,  and  Appointment  and  Removal  of  Department  Heads 
Serving  Under  Those  Boards  and  Commissions  (pages  2 - 5). 

III.  Enumeration  of  Boards  and  Commissions  (pages  6-29). 
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I.  OVERVIEW 


This  memorandum  covers  the  three  types  of  boards  and  commissions  where  the  Mayor 
makes  appointments  and/or  holds  a seat: 

♦ First  boards  and  commissions  created  by  the  San  Francisco  Charter  to  run  City 
offices,  agencies,  and  departments  (Section  III.A..  at  pages  6 - 20); 

♦ Second,  boards  and  commissions  created  by  ordinance  to  run  City  offices,  agencies, 
and  departments  (Section  III.B..  at  pages  21  - 25);  and. 

♦ Third,  boards  and  commissions  created  under  State  statutes,  which  are  not  part  of  the 
municipal  corporation  City  and  County  of  San  Francisco  but  are  separate  legal 
entities,  some  of  which  carry  out  State  functions  (Section  III.C.,  at  pages  25  - 29). 


II.  CREATION  OF  BOARDS  AND  COMMISSIONS,  APPOINTMENT  AND 

REMOVAL  OF  MEMBERS  AND  RELATED  MATTERS,  AND  APPOINTMENT 
AND  REMOVAL  OF  DEPARTMENT  HEADS  SERVING  UNDER  THOSE 
BOARDS  AND  COMMISSIONS 


A.  CREATION  OF  BOARDS  AND  COMMISSIONS 


The  San  Francisco  Charter  (hereinafter,  "Charter")  creates  most  boards  and  commissions. 
The  1 932  Charter  created  most  current  commissions.  The  Board  of  Supervisors  also  created  a 
few  commissions  by  ordinance,  as  authorized  by  the  1932  Charter.  These  ordinance-created 
boards  and  commissions  have  the  same  power  as  those  created  directly  by  the  1932  Charter. 
Under  the  1 996  Charter  the  Board  of  Supervisors  may  also  create  new  boards  or  commissions  by 
ordinance. 


B.  MAYORAL  RESPONSIBILITIES  FOR  APPOINTING  BOARD  AND 
COMMISSION  MEMBERS 


Under  Charter  §3.100.  the  Mayor  is  responsible  for  the  general  administration  and 
oversight  of  all  departments  and  governmental  units  in  the  executive  branch  of  the  City  and 
County.  Except  where  noted  below  in  the  description  of  each  commission,  the  Mayor  makes 
appointments  to  boards  and  commissions  that  are  effective  immediately  and  remain  in  effect. 
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unless  rejected  by  a two-thirds  vote  of  the  Board  of  Supervisors  within  30  days  following  the 
transmittal  of  a Notice  of  Appointment  to  the  Clerk  of  the  Board  of  Supervisors.  The  Notice  of 
Appointment  must  include  the  appointee's  qualifications  to  serve,  and  a statement  as  to  how  the 
appointee  represents  the  communities  of  interest,  neighborhoods  and  diverse  populations  of  the 
City  and  County.  (Charter  §3.100(17).) 

Also,  the  Mayor  has  a seat  but  no  vote  on  all  Charter  or  ordinance-created  boards  and 
commissions  appointed  by  the  Mayor.  (Charter  §3.100(9).) 


C.  RESIDENCY  REQUIREMENTS 

In  general.  Charter  §4.101  governs  residency  and  other  requirements  for  appointees  to 
boards  and  commissions.  Except  where  the  Charter  specifies  to  the  contrary,  members  of  boards 
and  commissions  created  by  the  Charter  must  be,  and  remain  during  their  tenure,  "electors." 
defined  as  a person  registered  to  vote  in  the  City  and  County.  This  voting  registration 
requirement  encompasses  other  requirements:  that  members  be  of  legal  voting  age.  residents  of 
the  City  and  County,  and  U.S.  citizens.  We  have  noted  specific  exceptions  to  these 
requirements,  where  applicable,  in  the  description  of  each  Charter-created  board  or  commission. 

In  the  case  of  boards  and  commissions  created  by  ordinance,  however,  the  appointing 
officer  or  entity  may  waive  the  residency  requirement  if  a qualified  local  elector  cannot  be 
located.  In  addition,  the  ordinance  may  specify-  that  members  need  not  be  of  legal  voting  age  or 
residents,  but  may  not  dispense  with  the  citizenship  requirement.  (Charter  §4.101(2).)  We  have 
noted  specific  exceptions  to  the  age  and  residency  requirements,  where  applicable,  in  the 
description  of  each  board  or  commission  created  by  ordinance. 


1).  COMPENSATING  COMMISSIONERS 

The  Board  of  Supervisors  sets  compensation  for  all  commissions  under  Charter  §A8.400. 
except  where  compensation  is  specified  or  barred  by  other  Charter  provisions  or  controlling  law. 
We  have  noted  specific  exceptions  to  §A8.400.  where  applicable,  in  the  description  of  each 
board  or  commission. 


E.  TENURE  OF  BOARD  AND  COMMISSION  MEMBERS 


Under  the  Charter  and  applicable  ordinances,  the  term  for  appointees  to  most  boards  and 
commissions  is  four  years.  Exceptions  to  this  rule  are  noted  below,  where  applicable,  in  the 
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description  of  each  board  or  commission.  The  same  criteria  and  procedures  that  apply  to  initial 
appointments  also  apply  to  appointments  of  persons  to  complete  unexpired  terms.  (Charter 
§4.101(2).) 

The  term  for  each  seat  on  a commission  is  fixed  at  the  time  the  commission  is 
constituted.  The  term  continues  through  time  without  regard  to  whether  the  office  is  vacant  or 
the  incumbent  is  a "hold-over"  commissioner  who  continues  in  office  after  the  term  to  which  he 
or  she  was  appointed  has  expired.  Charter  §18.1 14  provides  that  when  a new  commission  is 
created,  and  when  new  members  are  added  to  an  existing  board  or  commission,  the  members 
must  be  appointed  to  staggered  terms. 


F.  REMOVING  BOARD  AND  COMMISSION  MEMBERS 


In  general,  members  of  boards  and  commissions  serve  at  the  pleasure  of  the  Mayor  or 
other  appointing  authorities.  But  some  commissioners  may  be  removed  only  for  cause.  This 
memorandum  indicates  at-will  tenure  generally  as,  "may  be  removed  by  the  appointing 
authority,"  and  for-cause  tenure  generally  as,  "removal  under  §15.105  of  the  Charter." 

Under  §15.105  the  Mayor  may  suspend  most  for-cause  commissioners  and  all  elected 
office  holders  for  official  misconduct.  "Official  misconduct"  is  defined  in  Charter  Article  XVII 
as: 


"any  wrongful  behavior  by  a public  officer  in  relation  to  the  duties  of  his 
or  her  office,  willful  in  its  character,  including  any  willful  or  corrupt 
failure,  refusal  or  neglect  of  an  officer  to  perform  any  duty  enjoined  on 
him  or  her  by  law.  or  conduct  that  falls  below  the  standard  of  decency, 
good  faith  and  right  action  impliedly  required  of  all  public  officers." 

Upon  suspension  under  §15.05,  the  Mayor  must  immediately  notify  the  Ethics  Commission  and 
Board  of  Supervisors  of  the  suspension  in  writing.  The  Mayor  must  present  written  charges 
against  the  officer  to  the  Ethics  Commission  and  Board  of  Supervisors  at  or  before  their  next 
regularly  scheduled  meeting  following  such  suspension.  The  Mayor  must  also  immediately 
furnish  a copy  of  the  charges  to  the  officer,  who  has  the  right  to  appear  with  counsel  before  the 
Ethics  Commission  in  his  or  her  defense.  After  the  hearing,  the  Ethics  Commission  must  make  a 
recommendation  to  the  Board  of  Supervisors  as  to  whether  the  charges  should  be  sustained.  If. 
after  reviewing  the  complete  record,  the  Board  of  Supervisors  sustains  the  charges  by  not  less 
than  a three-fourths  vote  of  all  eleven  members  (i.e..  nine  votes),  the  suspended  officer  shall  be 
removed  from  office.  If  the  charges  are  not  sustained,  or  not  acted  on  by  the  Board  of 
Supervisors  within  30  days  of  receipt  of  the  record  from  the  Ethics  Commission,  the  suspended 
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officer  shall  be  reinstated. 

Also,  the  law  creating  several  boards  and  commissions  allows  for  "automatic"  removal  of 
members  if  they  do  not  meet  certain  attendance  requirements.  These  procedures  are  noted 
below,  where  applicable,  in  the  description  of  each  board  or  commission. 


G.  RECALL  OF  BOARD  AND  COMMISSION  MEMBERS 


Any  member  of  the  Airport  Commission,  Ethics  Commission  or  the  Public  Utilities 
Commission  may  be  recalled  by  the  voters  as  provided  by  Charter  §14.103  and  the  laws  of  the 
State  of  California.  But  no  recall  petition  may  be  initiated  for  any  officer  who  has  held  office  for 
less  than  six  months. 


H.  RESIGNATION  BY  BOARD  AND  COMMISSION  MEMBERS 


Under  San  Francisco  Administrative  Code  §16.89-15  (hereinafter.  "Administrative 
Code"),  any  member  of  a board  or  commission  may  resign  by  presenting  a written  resignation  to 
the  body  or  officer  that  appointed  the  member.  Such  resignation  becomes  effective  at  the  time 
the  office  of  the  appointing  authority  receives  it.  unless  otherwise  stated  in  the  resignation. 
(Administrative  Code  §16.89-16.)  An  offer  of  resignation,  while  indicating  the  office  holder's 
willingness  to  vacate  the  office,  does  not  constitute,  by  itself,  a resignation. 


I.  APPOINTMENT  AND  REMOVAL  OF  DEPARTMENT  HEADS  SERVING 
UNDER  BOARDS  OR  COMMISSIONS 


The  Charter  also  grants  the  Mayor  power  to  appoint  and  to  seek  removal  of  most 
department  heads.  The  Mayor  has  the  power  to  appoint  department  heads  from  among  three  or 
more  nominees  submitted  by  a commission.  In  his  or  her  discretion,  however,  the  Mayor  may 
appoint  a department  head  who  has  been  individually  nominated  by  the  commission  without 
receiving  three  nominations. 

The  Mayor  may  also  seek  removal  of  most  department  heads,  by  recommending  removal 
of  a department  head  to  the  appropriate  board  or  commission.  The  commission  must  act  on  the 
Mayor's  recommendation  by  removing  or  retaining  the  department  head  within  30  days.  Failure 
to  timely  act  on  the  Mayor's  recommendation  constitutes  official  misconduct.  (Charter 
§§3.100(18),  4.102(6).)  Exceptions  to  these  procedures  for  appointing  and  removing  department 
heads  are  noted  below,  where  applicable,  in  the  description  of  each  board  or  commission. 
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III.  ENUMERATION  OF  BOARDS  AND  COMMISSIONS 
A.  CHARTER-CREATED  BOARDS  AND  COMMISSIONS 


AIRPORT  COMMISSION  CHARTER  §4.115 

Members:  Consists  of  five  members  appointed  by  the  Mayor  under  Charter  §3. 1 00  ( 1 7). 

Term:  Four  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105.  Alternatively,  voters  may  recall  members  under 
Charter  §14.103. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §§3.100  (18)  and  4.102(5). 
the  Mayor  appoints  the  department  head  from  a list  of  three  or  more  qualified  candidates 
submitted  by  the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a 
department  head  who  has  been  individually  nominated  by  the  Commission  without  receiving 
three  nominations.  The  Commission  may  remove  the  department  head  on  its  own  initiative. 
Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the  department  head,  and 
the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or  retaining  the 
department  head  within  30  days.  (Charter  §4.102(6).) 


ARTS  COMMISSION  CHARTER  §5.103 

Members:  Consists  of  15  members  appointed  by  the  Mayor  under  Charter  §3.100  (17).  Eleven 
members  must  be  practicing  arts  professionals,  including  two  architects,  a landscape  architect, 
and  representatives  of  the  performing,  visual,  literary,  and  media  arts:  and  four  members  must  be 
lay  members.  The  President  of  the  Planning  Commission,  or  a member  of  the  Planning 
Commission  designated  by  the  President,  serves  ex  officio.  Charter  §5.100  requires  that 
vacancies  on  the  Commission  be  filled  within  90  days. 

Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  The  Commission  appoints  and  may  remove 
the  department  director. 


■ 
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ASIAN  ART  COMMISSION  CHARTER  §§5.102,  5.104 

Members:  Consists  of  27  members  appointed  by  the  Mayor.  In  filling  vacancies  the  Mayor 
solicits  nominations  from  the  Commission,  giving  due  consideration  to  nominees'  knowledge, 
experience,  education,  training,  interest,  or  activity  in  the  fields  of  Asian  art  and  culture.  Charter 
§5.102  exempts  Commissioners  from  the  elector  requirement.  Mayoral  appointments  to  this 
Commission  are  not  subject  to  Charter  §3.100(17).  Charter  §5.100  requires  that  vacancies  on  the 
Commission  be  filled  within  90  days. 

Term:  Three  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105. 

Compensation:  No  compensation.  (Charter  §5.102.) 

Appointment  and  Removal  of  Department  Head:  The  Commission  appoints  and  may  remove 
the  director. 


BOARD  OF  APPEALS  CHARTER  §4.106 

Members:  Consists  of  five  members  appointed  by  the  Mayor  under  Charter  §3.1 00(  1 7). 

Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  The  Board  appoints  and  may  remove  an 
executive  secretary,  who  serves  as  department  head. 


BUILDING  INSPECTION  COMMISSION  CHARTER  §4.121 

Members:  Consists  of  seven  members.  The  Mayor  appoints  four  members:  a structural 
engineer,  a licensed  architect,  a residential  builder,  and  a representative  of  a community-based 
non-profit  housing  development  corporation.  The  President  of  the  Board  of  Supervisors  appoints 
three  members:  a residential  tenant,  a residential  landlord,  and  a member  of  the  general  public. 
(Charter  §3.100  (17)  does  not  apply.) 

Term:  Two  years. 

Removal:  May  be  suspended  by  the  appointing  officer  and  removed  by  the  Board  of 
Supervisors  for  official  misconduct  under  Charter  §15.105. 

Compensation:  No  compensation.  (Charter  §D3. 750-1 .) 

Appointment  and  Removal  of  Department  Head:  The  Commission  appoints  and  may  remove 
the  department  head. 
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CIVIL  SERVICE  COMMISSION  CHARTER  §§10.100,  10.101 

Members:  Consists  of  five  members  appointed  by  the  Mayor  under  Charter  §3.100(1 7).  not  less 
than  two  of  whom  shall  be  women.  In  addition  to  the  oath  required  by  the  California 
Constitution,  Commission  members  must  take  the  following  oath: 

"I  am  opposed  to  appointments  to  the  public  service  as  a reward  for 
political  activity  and  will  execute  the  office  of  Civil  Service  Commissioner 
in  the  spirit  of  this  declaration." 

Term:  Six  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City 
budget  under  Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §10.101.  the  Commission 
appoints  an  executive  assistant  to  be  the  administrative  head  of  its  affairs.  The  executive 
assistant  serves  at  the  Commission's  pleasure. 

In  addition,  under  Charter  §10.103.  the  Mayor  appoints  the  Director  of  the  Human 
Resources  Department  from  candidates  nominated  by  the  Civil  Service  Commission  and 
confirmed  by  vote  of  the  Board  of  Supervisors.  The  Human  Resources  Director  serves  at  the 
pleasure  of  the  Mayor,  provided  that  the  Mayor's  removal  of  the  Human  Resources  Director  may 
be  rejected  by  a four-fifths  vote  of  the  Commission.  Failure  of  the  Commission  to  act  within  30 
days  is  deemed  approval  of  the  Mayor's  action. 


COMMISSION  ON  AGING  CHARTER  §4.120 

Members:  Consists  of  seven  members  appointed  by  the  Mayor  under  Charter  §3.100(17). 

Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §§3.100(18)  and  4.102(5). 
the  Mayor  appoints  the  department  head  from  a list  of  three  or  more  qualified  candidates 
submitted  by  the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a 
department  head  who  has  been  individually  nominated  by  the  Commission  without  receiving 
three  nominations.  The  Commission  may  remove  the  department  head  on  its  owrn  initiative. 
Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the  department  head,  and 
the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or  retaining  the 
department  head  within  30  days.  (Charter  §4.102(6).) 
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The  Director  of  the  Commission  on  Aging  may  also  serve  as  the  department  head  for  the 
Department  of  Aging  and  Adult  Services,  but  may  not  receive  any  extra  compensation  solely  by 
virtue  of  this  dual  appointment.  Authority  for  this  dual  appointment  is  found  in  the  fiscal  year 
2000-2001  and  2001-2002  budget  ordinances.  (See.  Administrative  Provisions  for  fiscal  year 
2000-2001.  Ordinance  No.  180-00.  page  130;  and  similar  provisions  in  the  budget  ordinance  for 
fiscal  year  2001-2002.  Ordinance  No.  170-01.). 


COMMISSION  ON  THE  ENVIRONMENT  CHARTER  §4.118 

Members:  Consists  of  seven  members  appointed  by  the  Mayor  under  Charter  §3.100(17). 

Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §§3.100(18)  and  4.102(5). 
the  Mayor  appoints  the  department  head  from  a list  of  three  or  more  qualified  candidates 
submitted  by  the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a 
department  head  who  has  been  individually  nominated  by  the  Commission  without  receiving 
three  nominations.  The  Commission  may  remove  the  department  head  on  its  own  initiative. 
Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the  department  head,  and 
the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or  retaining  the 
department  head  within  30  days.  (Charter  §4.102(6).) 


COMMISSION  ON  THE  ST  ATUS  OF  WOMEN  CHARTER  §4.1 19 

Members:  Consists  of  seven  members  appointed  by  the  Mayor  under  Charter  §3.100(17). 

Term:  Four  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §§3.100(18)  and  4.102(5). 
the  Mayor  appoints  the  department  head  from  a list  of  three  or  more  qualified  candidates 
submitted  by  the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a 
department  head  who  has  been  individually  nominated  by  the  Commission  without  receiving 
three  nominations.  The  Commission  may  remove  the  department  head  on  its  own  initiative. 
Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the  department  head,  and 
the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or  retaining  the 
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department  head  within  30  days.  (Charter  §4.102(6).) 


ELECTIONS  COMMISSION 


CHARTER  §§13.103.5,  13.014,  15.105 


Members:  Consists  of  seven  members.  The  Mayor  appoints  one  member  with  a background  in 
the  electoral  process.  The  City  Attorney  appoints  a member  with  a background  in  elections  law. 
The  Treasurer  appoints  a member  with  a background  in  financial  management.  The  District 
Attorney.  Public  Defender,  the  Board  of  Education  of  the  San  Francisco  Unified  School  District, 
and  the  Board  of  Supervisors,  each  appoint  a member  broadly  representative  of  the  general 
public.  (Charter  §3.1 00(  1 7)  does  not  apply.) 

Term:  Five  Years.  No  person  may  serve  more  than  two  consecutive  five  year  terms.  Service  of 
more  than  two  and  one-half  years  of  a five  year  term  is  deemed  to  be  one  full  term.  Any  person 
who  completes  two  successive  five  year  terms  may  not  be  reappointed  to  the  Commission  until 
at  least  five  years  after  the  expiration  of  the  second  successive  term  in  office. 

Removal:  May  be  suspended  by  the  appointing  authority  and  removed  by  the  Board  of 
Supervisors  for  official  misconduct  under  Charter  §15.105. 

Compensation:  No  compensation.  (Charter  §15.100.) 

Appointment  and  Removal  of  Department  Head:  The  Commission  appoints  a Director  of 
Elections  to  a five  year  term.  During  the  term  the  Director  may  be  removed  by  the  Commission 
for  cause,  upon  written  charges  and  following  a hearing.  The  Director  has  the  right  to  appeal  his 
or  her  removal  to  the  Civil  Service  Commission.  No  less  than  30  days  before  expiration  of  the 
Director's  term  the  Commission  must  appoint  a Director  for  the  next  term,  who  may  but  need  not 
be  the  incumbent  Director. 


Members:  Consists  of  five  members.  The  Mayor  appoints  one  member  with  a background  in 
public  information  and  public  meetings.  The  Assessor  appoints  one  member  with  a background 
in  campaign  finance.  The  Board  of  Supervisors  and  the  District  Attorney  each  appoint  one 
member  broadly  representative  of  the  general  public.  The  City  Attorney  appoints  one  member 
with  a background  in  government  ethics  law.  (Charter  §3.100(17)  does  not  apply.) 

Term:  Six  years.  No  person  may  serve  more  than  one  six-year  term;  however,  persons 
appointed  to  fill  a vacancy  for  an  unexpired  term  with  less  than  three  years  remaining  or  to  serve 
an  initial  term  of  less  than  three  years  are  eligible  to  be  appointed  to  one  additional  six-year  term. 
In  addition,  any  person  who  completes  a term  as  a Commissioner  is  eligible  for  reappointment 
six  years  after  the  expiration  of  his  or  her  term. 

Removal:  May  be  suspended  by  the  appointing  authority  and  removed  by  the  Board  of 
Supervisors  for  official  misconduct  under  Charter  §15.105.  Alternatively,  voters  may  recall 


ETHICS  COMMISSION 


CHARTER  §§15.100,  15.101 
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members  under  Charter  §14.103. 

Compensation:  No  compensation.  (Charter  §15.100.) 

Appointment  and  Removal  of  Department  Head:  The  Commission  appoints  and  may  remove 
the  executive  director.  (Charter  §15.101.) 


FINE  ARTS  MUSEUMS  BOARD  OF  TRUSTEES  CHARTER  §§5.102,  5.105 

Members:  Consists  of  no  more  than  62  trustees,  elected  by  members  of  the  Fine  Arts  Museums 
Board  of  Trustees.  This  is  a self-perpetuating  body.  Under  the  1932  Charter,  the  Mayor  and  the 
President  of  the  Recreation  and  Park  Commission  were  ex  officio  members.  While  the  1 996 
Charter  does  not  provide  such  a role  for  the  Mayor  or  the  President  of  the  Recreation  and  Park 
Commission,  the  Board  of  Trustees  has  listed  the  Mayor  and  the  President  of  the  Recreation  and 
Park  Commission  as  ex  officio  members  in  its  by-laws.  In  selecting  members  to  serve  on  the 
Board,  the  Board  of  Trustees  must  give  due  consideration  to  nominees  who  are  broadly 
representative  of  the  diverse  communities  of  the  City  and  County  and  knowledgeable  in  the 
fields  of  art  and  culture,  as  demonstrated  by  their  experience,  training,  interest  or  philanthropic 
activities.  At  least  a majority  of  the  Board  of  Trustee's  members  shall  be  residents  of  the  City 
and  County.  On  a vote  of  the  majority  of  members,  the  number  of  Trustees  may  be  increased  or 
decreased  from  time  to  time  as  needed,  provided  that  the  number  of  Trustees  shall  not  be  more 
than  62.  and  provided  further  that  a vote  to  decrease  the  number  shall  not  affect  the  power  or 
tenure  of  any  incumbent.  Charter  §5.100  requires  that  vacancies  on  the  Board  of  Trustees  be 
filled  within  90  days. 

Term:  Three  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105. 

Compensation:  No  compensation.  (Charter  §5.102.) 

Appointment  and  Removal  of  Department  Head:  The  Fine  Arts  Museums  Board  appoints 
and  may  remove  the  director. 


FIRE  COMMISSION  CHARTER  §4.108 

Members:  Consists  of  five  members  appointed  by  the  Mayor  under  Charter  §3.100  (17). 

Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §§3.100(18)  and  4.102(5). 
the  Mayor  appoints  the  Fire  Chief  from  a list  of  three  or  more  qualified  candidates  submitted  by 
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the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a Fire  Chief  who  has 
been  individually  nominated  by  the  Commission  without  receiving  three  nominations.  The 
Commission  may  remove  the  Chief  on  its  own  initiative.  Alternatively,  the  Mayor  may 
recommend  that  the  Commission  remove  the  Fire  Chief,  and  the  Commission  must  act  on  the 
Mayor's  recommendation  by  removing  or  retaining  the  Chief  within  30  days.  (Charter 
§4.102(6).) 


HEALTH  COMMISSION  CHARTER  §4. 1 1 0 

Members:  Consists  of  seven  members  appointed  by  the  Mayor  under  Charter  §3.100(1 7). 

Direct  care  providers  must  be  less  than  a majority  of  the  members. 

Term:  Four  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §§3.100(18)  and  4.102(5). 
the  Mayor  appoints  the  department  head  from  a list  of  three  or  more  qualified  candidates 
submitted  by  the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a 
department  head  who  has  been  individually  nominated  by  the  Commission  without  receiving 
three  nominations.  The  Commission  may  remove  the  department  head  on  its  own  initiative. 
Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the  department  head,  and 
the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or  retaining  the 
department  head  within  30  days.  (Charter  §4.102(6).) 


HEALTH  SERVICE  BOARD  CHARTER  §§12.200,  12.201 

Members:  Consists  of  seven  members:  one  member  of  the  Board  of  Supervisors,  appointed  by 
the  President  of  the  Board  of  Supervisors:  the  City  Attorney  or  a designated  deputy  city  attorney: 
two  members  appointed  by  the  Mayor  under  Charter  §3.100(17),  one  who  regularly  consults  in 
the  health  care  field,  and  one  who  is  a doctor  of  medicine:  and  three  members  elected  by  the 
active  and  retired  members  of  the  Retirement  System  from  among  their  members.  Elected 
members  need  not  reside  within  the  City  and  County. 

Term:  Five  years  (except  for  the  Board  of  Supervisors'  member  and  the  City  Attorney  who 
serve  ex  officio  without  specified  terms,  but  whose  individual  service  is  limited  by  their 
respective  terms  of  office). 

Removal:  Members  appointed  by  the  Mayor  may  be  removed  by  the  Mayor.  The  President  of 
the  Board  of  Supervisors  may  appoint  a different  Board  of  Supervisors'  member  to  sit  at  any 
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time.  The  designated  deputy  city  attorney  may  be  changed  by  the  City  Attorney  at  any  time. 
Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  (Not  applicable.  Under  Charter  §12.201 
the  Health  Service  Board  may  appoint  a full-time  or  part-time  medical  director  who  serves  at  the 
pleasure  of  the  Board,  but  the  medical  director  does  not  head  a department.) 


HUMAN  RIGHTS  COMMISSION  CHARTER  §4.107; 

ADMINISTRATIVE  CODE  §12A.4 

Members:  Consists  of  1 1 members  appointed  by  the  Mayor  under  Charter  §3.100  (17). 

Terms:  Four  years. 

Removal:  May  be  removed  by  the  Mayor. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under  Charter 
§A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §§3.100(18)  and  4.102(5), 
the  Mayor  appoints  the  department  head  from  a list  of  three  or  more  qualified  candidates 
submitted  by  the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a 
department  head  who  has  been  individually  nominated  by  the  Commission  without  receiving 
three  nominations.  The  Commission  may  remove  the  department  head  on  its  own  initiative. 
Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the  department  head,  and 
the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or  retaining  the 
department  head  within  30  days.  (Charter  §4.102(6).) 


HUMAN  SERVICES  COMMISSION  CHARTER  §4.1 1 1 

Members:  Consists  of  five  members  appointed  by  the  Mayor  under  Charter  §3.100(17). 

Term:  Four  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105. 

Compensation:  No  compensation. 

Appointment  and  Removal  of  Department  Head:.  Under  Charter  §§3.100(18)  and  4.102(5), 
the  Mayor  appoints  the  department  head  from  a list  of  three  or  more  qualified  candidates 
submitted  by  the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a 
department  head  who  has  been  individually  nominated  by  the  Commission  without  receiving 
three  nominations.  The  Commission  may  remove  the  department  head  on  its  own  initiative. 
Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the  department  head,  and 
the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or  retaining  the 
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department  head  within  30  days.  (Charter  §4.102(6).) 


JUVENILE  PROBATION  COMMISSION  CHARTER  §7. 1 02 

Members:  Consists  of  seven  members  appointed  by  the  Mayor  under  Charter  §3.1 00(  17).  The 
Mayor  appoints  two  of  the  members  from  lists  of  eligibles  submitted  to  the  Mayor  by  the 
Superior  Court. 

Term:  Four  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §§3.100(18)  and  4.102(5). 
the  Mayor  appoints  the  department  head  from  a list  of  three  or  more  qualified  candidates 
submitted  by  the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a 
department  head  who  has  been  individually  nominated  by  the  Commission  without  receiving 
three  nominations.  The  Commission  may  remove  the  department  head  on  its  own  initiative. 
Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the  department  head,  and 
the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or  retaining  the 
department  head  within  30  days.  (Charter  §4.102(6).) 


LAM  LIBRARY  BOARD  OF  TRUSTEES  CHARTER  §8.103; 

CAL.  STATS.  1869-1870, 

Ch.  173,  §1,  p.  235,  uncodified 

Members:  Consists  of  12  members:  seven  attorney  members  from  the  San  Francisco  Bar 
appointed  by  members  of  the  Law  Library  Board  of  Trustees,  and  five  ex  officio  members, 
consisting  of  the  Mayor,  the  Presiding  Judge,  and  three  judges  of  the  Appellate  Department  of 
the  Superior  Court. 

Term:  Indefinite. 

Removal:  Not  specified.  (The  City  Attorney  should  be  consulted  for  direction.) 
Compensation:  None. 

Appointment  and  Removal  of  Department  Head:  The  Board  of  Trustees  appoints  and  may 
remove  the  librarian,  who  is  the  executive  officer. 
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LIBRARY  COMMISSION  CHARTER  §8.102 

Members:  Consists  of  seven  members  appointed  by  the  Mayor  under  Charter  §3.100(17). 

Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §§3.100(18)  and  4.102(5). 
the  Mayor  appoints  the  department  head  from  a list  of  three  or  more  qualified  candidates 
submitted  by  the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a 
department  head  who  has  been  individually  nominated  by  the  Commission  without  receiving 
three  nominations.  The  Commission  may  remove  the  department  head  on  its  own  initiative. 
Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the  department  head,  and 
the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or  retaining  the 
department  head  within  30  days.  (Charter  §4.102(6).) 


MUNICIPAL  TRANSPORTATION  AGENCY  CHARTER  §8 A.  1 02 

BOARD  OF  DIRECTORS 

Members:  Consists  of  seven  members  appointed  by  the  Mayor  and  confirmed  by  the  Board  of 
Supervisors.  At  least  four  of  the  directors  must  be  regular  riders  of  the  Municipal  Railway  and 
continue  to  be  regular  riders  during  their  terms.  Each  director  must  ride  the  Municipal  Railway 
an  average  of  once  each  week  during  the  director's  term.  Each  director  must  have  significant 
knowledge  of.  or  professional  experience  in,  one  or  more  of  the  fields  of  government,  finance,  or 
labor  relations.  At  least  two  of  the  directors  must  have  significant  knowledge  of,  or  professional 
experience  in.  the  field  of  public  transportation.  (Charter  §3.100(17)  does  not  apply.) 

Term:  Four  years.  No  person  shall  serve  more  than  three  terms. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105. 

Compensation:  Shall  receive  reasonable  compensation  for  attending  Agency  meetings  that  does 
not  exceed  the  average  of  the  two  highest  compensations  paid  to  members  of  any  board  or 
commission  with  authority  over  a transit  system  in  the  nine  Bay  Area  counties. 

Appointment  and  Removal  of  Department  Head:  The  Board  appoints  a director  of 
transportation  who  serves  at  the  pleasure  of  the  Board. 
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PARKING  AND  TRAFFIC  COMMISSION  CHARTER  §4. 1 1 6 

Members:  Consists  of  five  members  appointed  by  the  Mayor  under  Charter  §3.1 00(  1 7). 

Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §§3.100(18)  and  4.102(5). 
the  Mayor  appoints  the  department  head  from  a list  of  three  or  more  qualified  candidates 
submitted  by  the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a 
department  head  who  has  been  individually  nominated  by  the  Commission  without  receiving 
three  nominations.  The  Commission  may  remove  the  department  head  on  its  own  initiative. 
Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the  department  head,  and 
the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or  retaining  the 
department  head  within  30  days.  (Charter  §4.102(6).) 

Cessation  of  Commission  July  1,  2002:  Charter  §4.1 16  will  be  repealed  effective  July  1.  2002 
pursuant  to  Proposition  E adopted  November  2,  1999.  Proposition  E enacted  Administrative 
Code  §8A.l  12.  and  also  provided  for  the  incorporation  of  the  Department  of  Parking  and  Traffic 
(DPT)  into  the  Municipal  Transportation  Agency  (MTA)  effective  July  1,  2002.  Therefore,  the 
Parking  and  Traffic  Commission  will  cease  to  operate  July  1,  2002  when  DPT  becomes  a 
department  under  the  MTA. 


PLANNING  COMMISSION  CHARTER  §4.105 

Members:  Consists  of  seven  members  appointed  by  the  Mayor  under  Charter  §3.1 00(  1 7). 

Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §§3.100(18)  and  4.102(5). 
the  Mayor  appoints  the  department  head  from  a list  of  three  or  more  qualified  candidates 
submitted  by  the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a 
department  head  who  has  been  individually  nominated  by  the  Commission  without  receiving 
three  nominations.  The  Commission  may  remove  the  department  head  on  its  own  initiative. 
Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the  department  head,  and 
the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or  retaining  the 
department  head  within  30  days.  (Charter  §4.102(6).) 
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POLICE  COMMISSION  CHARTER  §4. 1 09 

Members:  Consists  of  five  members  appointed  by  the  Mayor  under  Charter  §3.100(17). 

Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8:400. 

Appointment  and  Removal  of  Department  Head:  There  are  two  departments  operating  under 
the  Police  Commission:  (1 .)  the  Police  Department,  and  (2.)  the  Office  of  Citizen  Complaints. 

Under  Charter  §§3.100(18)  and  4.102(5),  the  Mayor  appoints  the  Police  Chief  from  a list 
of  three  or  more  qualified  candidates  submitted  by  the  Commission.  In  his  or  her  discretion, 
however,  the  Mayor  may  appoint  a Police  Chief  who  has  been  individually  nominated  by  the 
Commission  without  receiving  three  nominations.  The  Commission  may  remove  the  Chief  on  its 
own  initiative.  Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the 
Police  Chief,  and  the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or 
retaining  the  Chief  within  30  days.  (Charter  §4.102(6).) 

In  addition,  the  Mayor  appoints  a nominee  of  the  Police  Commission  as  Director  of  the 
Office  of  Citizen  Complaints,  subject  to  confirmation  by  the  Board  of  Supervisors.  If  the  Board 
fails  to  act  on  the  appointment  within  30  days,  the  appointment  is  deemed  approved.  The 
Director  serves  at  the  pleasure  of  the  Police  Commission.  (Charter  §4.127.) 


PORT  COMMISSION  CHARTER  §§4.1 14,  B3.581; 

BURTON  ACT,  CAL.  STATS  1968,  Ch.  1333 

Members:  Consists  of  five  members  appointed  by  the  Mayor  subject  to  confirmation  by  a 
majority  of  the  Board  of  Superv  isors. 

Term:  Four  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §B3 .58 1(h)  the  Commission 
nominates  and  the  Mayor  appoints  the  Port  Director,  who  serves  at  the  pleasure  of  the 
Commission. 

The  Burton  Act:  The  Burton  Act.  California  Statutes  of  1968.  Chapter  1333.  required  a Charter 
amendment  as  a condition  of  the  transfer  of  the  Port  from  the  State  to  the  City.  The  Act  provides 
at  §12  that  the  Port  must  be  under  the  control  of  a Harbor  Commission  established  bv  Cit\ 
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Charter,  with  five  members,  each  serving  for  a term  of  four  years.  The  Act  also  requires  that  the 
members  be  appointed  by  the  Mayor,  subject  to  confirmation  by  the  Board. 


Members:  Consists  of  five  members  appointed  by  the  Mayor  under  Charter  §3.100(17). 

Term:  Four  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105.  Alternatively,  voters  may  recall  members  under 
Charter  §14.103. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §§3.1 00(  1 8)  and  4. 1 02(5). 
the  Mayor  appoints  the  department  head  from  a list  of  three  or  more  qualified  candidates 
submitted  by  the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a 
department  head  who  has  been  individually  nominated  by  the  Commission  without  receiving 
three  nominations.  The  Commission  may  remove  the  department  head  on  its  own  initiative. 
Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the  department  head,  and 
the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or  retaining  the 
department  head  within  30  days.  (Charter  §4.102(6).) 


Members:  Consists  of  seven  members  appointed  by  the  Mayor  under  Charter  §3. 1 00(  1 7). 

Term:  Four  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §§3.100(18)  and  4.102(5). 
the  Mayor  appoints  the  department  head  from  a list  of  three  or  more  qualified  candidates 
submitted  by  the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a 
department  head  who  has  been  individually  nominated  by  the  Commission  without  receiving 
three  nominations.  The  Commission  may  remove  the  department  head  on  its  own  initiative. 
Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the  department  head,  and 
the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or  retaining  the 
department  head  within  30  days.  (Charter  §4.102(6).) 


PUBLIC  UTILITIES  COMMISSION 


CH  ARTER  §4.1 12 


RECREATION  AND  PARK  COMMISSION 


CHARTER  §4.113 
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RETIREMENT  BOARD 


CHARTER  §12.100 


Members:  Consists  of  seven  members:  one  member  of  the  Board  of  Supervisors  appointed  by 
the  President  of  the  Board  of  Supervisors,  three  members  elected  by  the  active  and  retired 
members  of  the  Retirement  System  from  among  their  members,  and  three  public  members 
appointed  by  the  Mayor  under  Charter  §3.100(17).  The  public  members  appointed  by  the  Mayor 
must  be  experienced  in  life  insurance,  actuarial  science,  employee  pension  planning  or 
investment  portfolio  management,  or  hold  a degree  of  doctor  of  medicine.  The  elected  members 
need  not  be  residents  of  the  City  and  County.  There  shall  not  be,  at  any  one  time,  more  than  one 
retired  person  on  the  Board. 

Term:  Five  years  (except  for  the  Board  of  Supervisors  member  who  serves  ex  officio  without  a 
specified  term,  but  whose  individual  service  is  limited  by  his  or  her  term  of  elected  office). 
Removal:  Members  appointed  by  the  Mayor  may  be  removed  by  the  Mayor.  The  President  of 
the  Board  of  Supervisors  may  appoint  a different  Board  of  Supervisors'  member  to  sit  at  any 
time. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  The  Retirement  Board  appoints  and  may 
remove  the  executive  director. 


Members:  Consists  of  seven  members  appointed  by  the  Mayor  under  Charter  §3.100(17). 
Appointments  shall  include  a member  from  the  senior  or  disabled  communities,  a driver  who 
does  not  hold  a taxicab  medallion,  a manager  in  a taxicab  company  (either  a medallion  holder  or 
a company  representative),  a member  from  the  hospitality  industry,  a member  from  the  labor 
community,  a member  from  the  neighborhoods,  and  a member  of  the  general  public  not  affiliated 
with  any  of  the  other  enumerated  categories. 

Term:  Two  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  Under  Charter  §§3.100(18)  and  4.102(5). 
the  Mayor  appoints  the  department  head  from  a list  of  three  or  more  qualified  candidates 
submitted  by  the  Commission.  In  his  or  her  discretion,  however,  the  Mayor  may  appoint  a 
department  head  who  has  been  individually  nominated  by  the  Commission  without  receiving 
three  nominations.  The  Commission  may  remove  the  department  head  on  its  own  initiative. 


TAXI  COMMISSION 


CHARTER  §4.133 


. .* . 
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Alternatively,  the  Mayor  may  recommend  that  the  Commission  remove  the  department  head,  and 
the  Commission  must  act  on  the  Mayor's  recommendation  by  removing  or  retaining  the 
department  head  within  30  days.  (Charter  §4.102(6).) 


WAR  MEMORIAL  BOARD  OF  TRUSTEES  CHARTER  §5. 1 06 

Members:  Consists  of  1 1 trustees  appointed  by  the  Mayor  under  Charter  §3.1 00(  1 7).  In 
making  appointments,  the  Mayor  shall  consider  veterans  and  others  who  have  a special  interest 
in  the  purposes  for  which  the  War  Memorial  and  Performing  Arts  Center  exists.  Charter  §5. 1 00 
requires  that  vacancies  on  the  Board  of  Trustees  be  filled  within  90  days. 

Term:  Four  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  The  War  Memorial  Board  appoints  and 
mav  remove  the  director. 


YOUTH  COMMISSION  CHARTER  §4.123 

Members:  Consists  of  1 7 members,  all  of  whom  must  be  between  the  ages  of  12  and  23  at  the 
time  of  appointment.  The  Mayor  appoints  six  members,  five  of  whom  must  be  from 
underrepresented  communities.  Each  member  of  the  Board  of  Supervisors  appoints  one  member. 
( Charter  §3 . 1 00(  1 7)  does  not  apply.) 

Term:  One  year. 

Removal:  Members  serve  at  the  pleasure  of  their  appointing  authorities,  and  may  be  removed 
by  their  appointing  authorities  under  Charter  §4. 123(a).  Alternatively,  when  the  Commission 
certifies  that  a member  has  missed  three  regularly  scheduled  meetings  of  the  Commission  in  any 
six-month  period  without  prior  authorization,  that  member  is  deemed  to  have  resigned  effective 
on  the  date  of  written  certification  by  the  Commission.  (Charter  §4. 123(c).) 

Compensation:  Compensation,  including  reimbursement  for  expenses,  is  prohibited  by  Charter 
§4. 123(d). 

Appointment  and  Removal  of  Department  Head:  (Not  applicable.) 
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B.  ORDINANCE-CREATED  BOARDS  AND  COMMISSIONS 

CITIZENS  ADVISORY  COMMITTEE  ON  ELECTIONS  (CACE)  MUNICIPAL  ELECTIONS 

CODE  §700 

Members:  CACE  consists  of  1 1 voting  members,  five  appointed  by  the  Mayor  and  six 
appointed  by  the  Board  of  Supervisors.  The  appointed  members  must  be  registered  San 
Francisco  voters,  demonstrate  an  interest  and  knowledge  in  the  elections  process,  and  show  a 
commitment  to  fair  and  impartial  elections.  The  City  Attorney  or  his  or  her  designated 
representative,  and  the  Director  of  Elections  or  his  or  her  designated  representative,  are  ex  officio 
members  and  have  a voice  but  no  vote  in  proceedings. 

Term:  Four  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105.  Alternatively,  if  a member  is  absent  from  four 
consecutive  meetings  without  providing  notice  to  other  members  as  specified,  the  member  is 
deemed  to  have  resigned  by  operation  of  law. 

Compensation:  None. 

Appointment  and  Removal  of  Department  Head:  (Not  applicable.) 

Election  Commission  Report  Re  CACE:  November  2001  Proposition  E amended  the  Charter 
to  create  an  Elections  Commission.  Elections  Code  §760  provides  that  "the  Elections 
Commission  shall  within  seven  months  after  the  effective  date  of  such  Charter  Amendment 
submit  a report  to  the  Board  of  Supervisors  containing  the  Commission's  recommendations 
regarding  (1 ) whether  the  CACE  should  continue  to  exist,  and  (2)  if  so,  what  its  role  should  be." 


FILM  COMMISSION  ADMINISTRATIVE  CODE  §57.2 

Members:  Consists  of  1 1 members  appointed  by  the  Mayor.  At  least  six  members  must  be 
residents  of  the  City  and  County.  The  Commission  is  to  be  composed  of  "outstanding  members 
ol  the  community."  The  Commission  may  include  members  who  have  experience  in  areas  such 
as  performing  and  creative  arts,  production,  film  or  sound  technology,  services  and  facilities, 
education,  presentation  and  producing,  or  interactive  multimedia.  Members  must  be  broadly 
representative  of  ethnic,  racial,  gender,  age,  and  sexual  orientation  groups,  and  shall  otherwise 
reflect  the  diversity  of  the  City  and  County.  The  President  of  the  Arts  Commission  of  the  City 
and  County  is  invited  to  serve  as  a non-voting,  ex  officio  member  of  the  Film  Commission. 
Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor. 

Compensation:  None. 
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Appointment  and  Removal  of  Department  Head:  The  Commission  appoints  the  executive 
director  who  acts  as  department  head  and  serves  at  the  Commission's  pleasure. 


GOLDEN  GATE  PARK  CONCOURSE  AUTHORITY 

GOLDEN  GATE  PARK  REVITALIZATION  ACT  OF  1998; 
ADMINISTRATIVE  CODE,  APPENDIX  41,  §4 

Members:  Consists  of  seven  directors  appointed  by  the  Mayor.  Appointments  become  effective 
immediately  and  remain  in  effect,  unless  rejected  by  a two-thirds  vote  of  the  Board  of 
Supervisors  within  30  days  following  transmittal  of  written  notice  to  the  Board  of  Supervisors  of 
such  appointments,  as  if  the  directors  were  City  Commissioners  subject  to  the  appointment 
procedures  set  forth  in  Charter  §3.100(17).  Directors  are  selected  according  to  criteria  that 
include  (a)  demonstrated  interest  and  knowledge  of  matters  within  the  jurisdiction  of  the 
Authority,  and  (b)  experience  and  knowledge  in  one  or  more  of  the  following  areas:  parks  and 
recreation,  environment  and  conservation,  transportation,  museums,  the  neighborhoods  bordering 
Golden  Gate  Park,  structural  engineering,  architecture  or  landscape  design.  No  single  interest 
may  be  represented  by  a majority  of  the  members  appointed. 

Term:  Four  years. 

Removal:  May  be  suspended  by  the  Mayor  and  removed  by  the  Board  of  Supervisors  for 
official  misconduct  under  Charter  §15.105. 

Compensation:  No  compensation. 

Appointment  and  Removal  of  Department  Head:  Under  Golden  Gate  Park  Concourse 
Authority  By-laws.  Article  VII.  the  Authority's  Board  of  Directors  appoints  and  may  remove  the 
chief  executive  officer. 


IMMIGRANT  RIGHTS  COMMISSION  ADMINISTRATIVE  CODE  §5.201 

Members:  Consists  of  15  voting  members.  Eleven  members  are  appointed  by  the  Board  of 
Supervisors  and  four  by  the  Mayor  under  Charter  §4. 1 01 . At  least  eight  of  the  1 5 members  must 
be  immigrants.  Members  appointed  to  the  Commission  must  have  a demonstrated  knowledge 
and  interest  in  the  health,  human  services,  educational,  or  employment  issues  that  affect 
immigrants  residing  in  San  Francisco,  and  must  reflect  the  geographic,  ethnic,  and  sexual 
orientation  diversity  of  San  Francisco. 

Term:  Two  years. 

Removal:  May  be  removed  by  the  appointing  authority. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  (Not  applicable.) 


■ 


City  and  County  of  San  Francisco 


Office  of  the  City  Attorney 


Gloria  Young 


OPINION  NO.  2002-01 


February  1.  2002 


RESIDENTIAL  RENT  STABILIZATION  AND  ADMINISTRATIVE  CODE  §37.4 

ARBITRATION  BOARD  (RENT  BOARD) 

Members:  Consists  of  five  members  appointed  by  the  Mayor.  Appointments  must  include  two 
landlords,  two  tenants,  and  one  person  who  is  neither  a landlord  nor  a tenant  and  who  owns  no 
residential  rental  property.  Members  must  be  residents  of  the  City  and  County  of  San  Francisco. 
Additionally,'  each  member  has  a specific  alternate  possessing  the  same  qualifications  as  the 
member.  The  Mayor  also  appoints  the  alternates. 

Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor. 

Compensation:  Subject  to  budgetary  and  fiscal  limitations  of  the  Charter,  each  member  is  paid 
$75  per  Commission  meeting  attended  if  the  meeting  lasts  for  three  or  more  hours.  $50  if  the 
meeting  lasts  one  - three  hours,  or  $25  if  the  meeting  lasts  one  hour  or  less,  in  a single  24-hour 
period.  The  total  per  diem  shall  not  exceed  $750  per  month.  (Rent  Board  Rules  and  Regulations 
§2.15.) 

Appointment  and  Removal  of  Department  Head:  The  Chair  of  the  Rent  Board  appoints  the 
Executive  Director  with  the  approval  of  a majority  of  the  Rent  Board  members.  Under  Charter 
§§4.102(5),  4.102(6),  and  10.104(5),  the  Executive  Director  serves  at  the  pleasure  of  the  Rent 
Board. 


SMALL  BUSINESS  COMMISSION 


ADMINISTRATIV  E CODE 
§§5.120-5.122 


Members:  Consists  of  seven  members  appointed  by  the  Mayor. 

Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor. 

Compensation:  Set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of  the  City  budget  under 
Charter  §A8.400. 

Appointment  and  Removal  of  Department  Head:  (Not  applicable,  because  the  Small 
Business  Commission  does  not  head  or  administer  any  City  department.  Under  Administrative 
Code  §5.120.  the  Small  Business  Commission  and  the  Office  of  Small  Business  Affairs  are  part 
of  the  Department  of  Business  and  Economic  Development.) 
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SOUTHEAST  COMMUNITY  FACILITY  COMMISSION  ADMINISTRATIVE  CODE 

§54.2 

Members:  Consists  of  seven  members  appointed  by  the  Mayor.  Unless  the  Mayor  determines 
that  it  is  otherwise  impracticable,  persons  appointed  to  serve  as  members  of  the  Commission 
must  either  reside  or  work  in  the  Bayview-Hunters  Point  community  as  defined  in 
Administrative  Code  §54. 2(b).  Each  vacancy  must  be  filled  within  30  days. 

Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor.  Alternatively,  any  member  who  misses  three 
regularly  scheduled  meetings  of  the  Commission  in  any  12-month  period  without  the  express 
approval  of  the  Commission  given  at  a regularly  scheduled  meeting,  is  deemed  to  have  resigned 
from  the  Commission. 

Compensation:  Each  member  is  paid  $50  per  Commission  meeting  or  committee  meeting 
attended.  Total  compensation  shall  not  exceed  $100  per  month. 

Appointment  and  Removal  of  Department  Head:  The  Commission  appoints  an  executive 
director  who  serves  at  the  pleasure  of  the  Commission. 


STATE  LEGISLATION  COMMITTEE  ADMINISTRATIVE  CODE 

§5.5-5.11 


Members:  Consists  of  seven  members:  the  Mayor,  who  acts  as  chair;  the  City  Attorney;  two 
members  of  the  Board  of  Supervisors  designated  by  the  President  of  the  Board  of  Supervisors; 
the  Controller;  the  Assessor;  and  the  Treasurer.  Each  member  may  designate  a representative  to 
attend  the  meeting  in  his  or  her  absence. 

Term:  Members  serve  ex  officio  without  any  specified  term,  so  the  service  of  individuals  is 
limited  by  the  terms  of  their  respective  elected  offices.  A designated  representative  of  a member 
may  be  changed  at  any  time. 

Removal:  (Not  applicable.) 

Compensation:  No  compensation. 

Appointment  and  Removal  of  Department  Head:  (Not  applicable.) 


TELECOMMUNICATIONS  COMMISSION  ADMINISTRATIVE  CODE  §1 1.87 

Members:  Consists  of  five  members  appointed  by  the  Mayor,  subject  to  approval  or  rejection 
by  Resolution  of  the  Board  of  Supervisors.  Appointments  do  not  become  effective  until 
approved  by  the  Board.  No  person  is  eligible  to  serve  as  a member  who  is  a telecommunications 
provider  or  who  is  employed  by  a telecommunications  provider  within  the  City  that  may  have 
business  before  the  Commission.  At  least  one  member  of  the  Commission  must  have  expertise 


. 
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in  fields  related  to  the  Commission's  work,  including  but  not  limited  to,  telecommunications 
management  and  telecommunications  engineering.  At  least  one  member  of  the  Commission 
must  represent  the  public,  educational  and  government  access  to  telecommunications,  and 
information  technologies.  At  least  two  members  must  represent  the  interests  of  consumers  and 
the  general  public. 

Term:  Three  years. 

Removal:  May  be  removed  by  the  Mayor.  Alternatively,  when  the  Commission  certifies  that  a 
member  has. missed  three  regularly  scheduled  meetings  of  the  Commission  in  any  12-month 
period  without  prior  authorization  of  the  Commission,  that  member  is  deemed  to  have  resigned 
effective  on  the  date  of  written  certification  by  the  Commission. 

Compensation:  $25  for  each  meeting  of  the  Commission  actually  attended;  provided  that  no 
member  shall  be  paid  for  attending  more  than  three  meetings  in  any  one  calendar  month. 
Appointment  and  Removal  of  Department  Head:  The  Director  is  appointed  and  may  be 
removed  by  the  Mayor  under  Charter  §3.100(18)  and  Administrative  Code  §§1 1.86  and  1 1.88. 


VETERANS'  AFFAIRS  COMMISSION  ADMINISTRATIVE  CODE  §§5.102,  5.103 

Members:  Consists  of  15  members.  The  Board  of  Supervisors  appoints  1 1 members  and  the 
Mayor  appoints  four  members.  The  appointees  must  include:  (a)  at  least  three  women  veterans; 
and.  (b)  one  person  who  served  in  the  Armed  Forces  of  the  United  States  of  America  and  is 
suffering  under  a physical  disability  arising  from  that  service,  in  accordance  with  the  definitions 
applied  in  such  cases  by  the  Veteran's  Administration. 

Term:  Four  years. 

Removal:  None  specified,  therefore  members  may  be  removed  by  the  appointing  authority  only 
for  cause.  The  appointing  authority  should  consult  with  the  City  Attorney  regarding  procedures 
prior  to  any  such  removal. 

Compensation:  None. 

Appointment  and  Removal  of  Department  Head:  (Not  applicable.) 


C.  BOARDS  AND  COMMISSIONS  CREATED  UNDER  STATE  STATUTES 


HEALTH  AUTHORITY  WELFARE  & INSTITUTIONS  CODE  §14087.36; 

ADMINISTRATIVE  CODE  §69 

Members:  Consists  of  19  members:  the  Director  of  Public  Health,  the  Director  of  Mental 
Health,  and  the  Chancellor  of  the  University  of  California  at  San  Francisco,  or  their  respective 
designees;  one  member  appointed  by  the  Mayor;  14  members  appointed  by  the  Board  of 
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Supervisors:  and.  one  non-voting  member  appointed  by  the  Health  Commission. 

Term:  Three  years  for  13  Board  of  Supervisors  appointees,  no  specified  term  for  other 
members. 

Removal:  A designee  of  the  Director  of  Public  Health  or  Mental  Health  or  Chancellor  sen  es  at 
the  pleasure  of  the  designating  authority;  the  Mayoral  appointee  senes  at  the  pleasure  of  the 
Mayor;  1 3 Board  appointees  may  be  removed  by  the  Board  only  upon  recommendation  of  the 
Health  Authority  for  reasons  specified  in  Welfare  & Institutions  Code  §14087.36.  while  the  14th 
appointee  senses  at  the  pleasure  of  the  Board:  and.  the  non-voting  appointee  serves  at  the 
pleasure  of  the  Health  Commission. 

Compensation:  No  compensation. 

Appointment  and  Removal  of  Department  Head:  Under  Welfare  & Institutions  Code 
§14087.36.  the  Health  Authority  appoints  and  may  remove  the  chair  of  the  authority. 


HOUSING  AUTHORITY  COMMISSION  HEALTH  & SAFETY  CODE 

§§34200  et.  seq. 

Members:  Consists  of  seven  members  appointed  by  the  Mayor.  Two  members  must  be 
Housing  Authority  tenants,  one  of  whom  must  be  over  62  years  of  age.  Members  must  be 
residents  of  San  Francisco.  (Health  & Safety  Code  §34270. 1 .) 

Term:  Two  years  for  tenant  members,  four  years  for  other  members. 

Removal:  May  be  removed  by  the  Mayor  for  inefficiency,  neglect  of  duty  or  misconduct  in 
office,  after  service  of  written  charges  and  hearing.  Failure  to  maintain  a residence  in  San 
Francisco  will  cause  that  office  to  be  vacant.  (Health  & Safety  Code  §§34270.1. 34282.) 
Compensation:  S50  per  meeting  not  to  exceed  four  meetings  per  month. 

Appointment  and  Removal  of  Department  Head:  The  Housing  Authority  Commission 
appoints  and  may  remove  the  executive  director. 


INDUSTRIAL  DEVELOPMENT  AUTHORITY  BOARD 

GOVERNMENT  CODE  §§91520  et  seq.: 
ADMINISTRATIVE  CODE  §§42.1  et  seq. 

Members:  Consists  of  five  members.  The  Mayor  provides  one  name  for  each  vacancy  on  the  Industrial 
Development  Authority  Board  to  the  Board  of  Supervisors,  which  "alone"  appoints  the  members. 
(Administrative  Code  §42.4;  also  see.  Government  Code  §91522.) 

Term:  Three  years. 

Removal:  May  be  removed  by  the  Board  of  Supervisors  for  cause  after  notice  and  opportunity  for 
hearing.  (Government  Code  §91522.) 

Compensation:  None. 

Appointment  and  Removal  of  Department  Head:  (Not  applicable. ) 
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PARKING  AUTHORITY  STREETS  & HIGHWAYS  CODE  §§32650  et  seq.: 

ADMINISTRATIVE  CODE  §§17.1  et  seq. 

Members:  Consists  of  five  members  appointed  by  the  Mayor  with  approval  of  the  Board  of 
Supervisors. 

Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor  with  approval  of  the  Board  of  Supervisors. 

Compensation:  Same  as  members  of  the  Parking  and  Traffic  Commission.  (Parking  and 
Traffic  Commission  compensation  is  set  by  the  Mayor  and  the  Board  of  Supervisors  as  part  of 
the  City  budget  under  Charter  §A8.400.) 

Appointment  and  Removal  of  Department  Head:  The  department  head  is  appointed  by  and 
serves  at  the  pleasure  of  the  Parking  Authority.  (Administrative  Code  §17.6.) 

Cessation  of  Parking  and  Traffic  Commission  July  1,  2002:  Prior  to  July  1,  2002.  Parking 
and  Traffic  Commission  members  serve  ex  officio  as  members  of  the  Parking  Authority  pursuant 
to  Streets  & Highway  Code  §32657(b)  and  Charter  §4.1 16.  However,  pursuant  to  Proposition  E 
adopted  November  2.  1999.  the  Parking  and  Traffic  Commission  will  cease  to  exist  on  July  1 . 

2002  and  the  Commission's  responsibilities  will  be  placed  under  the  Municipal  Transportation 
Authority  Board.  At  that  time  it  will  be  determined  whether  Municipal  Transportation  Authority 
Board  can  serve  ex  officio  as  the  Parking  Authority's  governing  body. 


REDEVELOPMENT  AGENCY  COMMISSION  HEALTH  & SAFETY  CODE  §§33100  et  seq. 

ADMINISTRATIVE  CODE  §§24.1  - 24.6 

Members:  Consists  of  seven  members  appointed  by  the  Mayor  with  approval  of  the  Board  of 
Supervisors.  At  least  one  member  must  be  a woman.  (Administrative  Code  §24.1-1 .) 

Term:  Four  years. 

Removal:  May  be  removed  by  the  Mayor  for  inefficiency,  neglect  of  duty,  or  misconduct  in 
office,  after  service  of  written  charges  and  hearing.  (Health  & Safety  Code  §331 15.) 

Compensation:  $25  per  meeting  for  each  meeting  attended,  provided  that  the  aggregate  amount 
paid  to  any  one  member  shall  not  exceed  $1,250  per  year,  and  the  aggregate  amount  paid  to  all 
members  shall  not  exceed  $6,250  per  year.  (Administrative  Code  §24.4.) 

Appointment  and  Removal  of  Department  Head:  The  Commission  appoints  the  Executive 
Director,  who  serves  at  the  pleasure  of  the  Commission.  (Health  & Safety  Code  §33126.) 
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RELOCATION  APPEALS  BOARD  HEALTH  & SAFETY  CODE  §334 1 7.5; 

ADMINISTRATIVE  CODE  §§24.7,  24B.1 

Members:  Consists  of  five  members  appointed  by  the  Mayor  and  approved  by  the  Board  of 
Supervisors. 

Term:  Three  years. 

Removal:  None  specified,  and  therefore  members  may  only  be  removed  by  the  Mayor  for 
cause. 

Compensation:  None. 

Appointment  and  Removal  of  Department  Head:  (Not  applicable.) 


TREASURE  ISLAND  DEVELOPMENT  AUTHORITY  HEALTH  & SAFETY  CODE 
BOARD  OF  DIRECTORS  §33492.5 

Members:  Consists  of  seven  members  appointed  by  the  Mayor.  Directors  must  be  selected 
based  on  their  expertise  in  the  areas  of  real  estate  development,  urban  planning,  environmental 
protection  and  resource  conservation,  homeless  assistance,  financing,  and  other  disciplines 
relevant  to  the  reuse  of  Treasure  Island.  Appointments  of  Directors  who  are  officers  of  the  City 
and  County  of  San  Francisco  or  officers  of  the  San  Francisco  Redevelopment  Agency  are 
effective  immediately  and  remain  in  effect,  unless  rejected  by  a two-thirds  vote  of  the  Board  of 
Supervisors  within  30  days  following  transmittal  of  written  notice  to  the  Board  of  Supervisors  of 
such  appointments.  Appointments  of  Directors  who  are  not  officers  of  the  City  or  the  San 
Francisco  Redevelopment  Agency  are  effective  only  upon  approval  by  a majority  of  the  Board  of 
Supervisors.  (Bylaws  §7.) 

Term:  Four  years.  There  are  no  limits  on  the  number  of  consecutive  terms  a Director  may  hold 
office.  (Bylaws  §8.). 

Removal:  May  be  removed  by  the  Mayor,  with  or  without  cause,  at  any  time.  (Bylaws  §9.) 
Compensation:  None  specified.  (Bylaws  §15.) 

Appointment  and  Removal  of  Department  Head:  Under  an  agency  agreement  between  the 
City  and  the  Authority  the  Mayor's  office  currently  provides  the  Authority's  staff,  including  the 
Executive  Director  (z.e.,  the  Executive  Director  is  an  employee  of  the  Mayor's  office).  Absent 
such  an  agency  agreement,  the  Authority  would  appoint  its  Executive  Director. 
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APPROVED: 

DENNIS  J( HERRERA 
City  Attom£^ 


Very  truly  yours. 


DENNIS  J.  HERRERA 
City  Attorney 


Deputy  City  Attorney 
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SUBJECT:  Presidio  Taxes 

REQUESTED  BY:  Ed  Harrington 
Controller 

PREPARED  BY:  Thomas  J.  Owen 

Deputy  City  Attorney 


DOCUMENTS  DEPT. 

FEB  2 8 2002 

SAN  FRANCISCO 
PUBLIC  LIBRARY 


You  have  asked  us  to  advise  you  whether  the  City  may  collect  taxes  at  the 
Presidio.  As  explained  in  greater  detail  below,  federal  law  allows  the  City  to  collect  the 
general  sales  and  use  tax  on  transactions  at  the  Presidio.  For  example,  if  a tenant  at 
the  Presidio  sells  commemorative  t-shirts,  persons  buying  the  shirts  have  to  pay  sales 
tax.  The  City  may  also  collect  its  utility  users  tax  on  gas,  water,  and  steam  used  by 
non-residential  tenants  at  the  Presidio.  Federal  law  bars  collection  of  any  remaining 
City  taxes.  And  the  City  may  not  collect  the  sales  tax  or  the  utility  users  tax  from  the 
Presidio  Trust  itself. 


The  Presidio  is  a Federal  Enclave. 

The  Presidio  is  located  within  the  boundaries  of  the  City  and  County  of  San 
Francisco,  but  the  federal  government  owns  it  and  has  exclusive  jurisdiction  over  it,  with 
limited  exceptions.  Mexico  ceded  the  Presidio  to  the  United  States  in  1848  under  the 
Treaty  of  Guadalupe  Hidalgo.  When  California  was  admitted  to  the  Union  two  years 
later,  the  Presidio  passed  to  the  State  without  any  reservation  of  federal  jurisdiction, 
although  the  federal  government  owned  the  property  and  occupied  it  as  a military 
reservation  at  the  time.  (U.S.  v.  Watkins  (N.D.Cal.  1927)  22  F.2d  437,  438.) 

In  1897,  California  ceded  to  the  federal  government  "exclusive  jurisdiction  over 
all  lands  within  this  state  now  held,  occupied,  or  reserved  by  the  government  of  the 
United  States  for  military  purposes  or  defense.  . .”  (Cal.  Stats.  1897,  ch.  LVI,  § 1,  p.  51; 
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emphasis  added.)1  The  State  reserved  “the  right  to  serve  and  execute”  civil  and 
criminal  process.  (Ibid.)  The  United  States  accepted  jurisdiction  over  the  Presidio. 

( U.S . v.  Watkins,  supra,  22  F.2d  at  pp.  439-40;  see  Standard  Oil  v.  California  (1934) 
291  U.S.  242,  244.)  The  Presidio  is  now  part  of  the  Golden  Gate  National  Recreation 
Area,  and  non-military  branches  of  government  manage  the  property  as  a public  park 
(Pub.  L.  104-333,  as  amended  (the  Presidio  Trust  Act);  16  U.S.C.  § 440bb.)2 


The  Federal  Government  Has  Exclusive  Jurisdiction  over  Federal  Enclaves. 

California’s  cession  of  “exclusive  jurisdiction”  in  1897  refers  to  Article  I,  Section  8. 
Clause  17  of  the  United  States  Constitution  (the  Jurisdiction  Clause).  The  Jurisdiction 
Clause  grants  Congress  the  power  to  “exercise  exclusive  legislation”  over  all  places 
purchased  with  the  consent  of  a State  “for  the  erection  of  forts,  magazines,  arsenals, 
dock-yards,  and  other  needful  buildings.”3  The  power  to  exercise  “exclusive  legislation” 
is  equivalent  to  “exclusive  jurisdiction.”  ( Surplus  Trading  Co.  v.  Cook  (1930)  281  U.S. 
647,  652;  U.S.  v.  Bevans  (1818)  16  U.S.  (3  Wheat.)  336,  388.)  “The  power  of  Congress 
over  federal  enclaves  that  come  within  the  scope  of  [the  Jurisdiction  Clause]  is 
obviously  the  same  as  the  power  of  Congress  over  the  District  of  Columbia.  The  cases 
make  clear  that  the  grant  of  exclusive’  legislative  power  to  Congress  over  enclaves  that 
meet  the  requirements  of  [the  Jurisdiction  Clause]  by  its  own  weight,  bars  state 
regulation  without  specific  congressional  action.”  ( Paul  v.  U.S.  (1963)  371  U.S.  245, 
263.) 


A copy  of  the  statute  is  attached  to  this  memorandum 

A copy  of  the  Presidio  Trust  Act  is  attached  to  this  memorandum. 

3 The  courts  have  construed  "other  needful  buildings”  to  cover  other,  non-military  properties,  such  as 
parks,  dams,  schools,  post  offices,  and  custom  houses.  (See,  e g..  Collins  v.  Yosemite  Park  (1938)  304 
U.S.  518,  528-30  [national  park];  James  v.  Dravo  Contracting  Co.  (1937)  302  U.S.  134.  142-43  [locks  and 
dams];  Battle  v.  U.S.  (1908)  209  U.S.  36,  37  [post  office,  courthouse].)  The  term  has  been  extended  to 
"whatever  structures  are  found  to  be  necessary  in  the  performance  of  the  functions  of  the  federal 
government " ( James  v.  Dravo  Contracting  Co.,  supra,  302  U.S.  at  p.  143.) 
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As  discussed  below,  the  jurisdiction  asserted  by  the  federal  government  over 
federal  enclaves  with  respect  to  taxation  precludes  all  but  specifically  enumerated  types 
of  taxes. 


Federal  Immunity  from  Taxation  vs.  Exclusive  Jurisdiction. 

There  is  a difference  between  federal  immunity  from  taxation,  which  shields  the 
federal  government  and  its  instrumentalities  from  State  and  local  taxation,  and  exclusive 
federal  jurisdiction  over  federal  enclaves,  which  protects  private  persons  and  activities 
within  the  enclaves  from  State  and  local  taxation. 

Under  the  Supremacy  Clause  (U.S.  Const.  Art.  VI,  § 2),  federal  law  is  the 
“supreme  law  of  the  land.”  No  State  or  local  entity  may  regulate  the  United  States  in  a 
manner  that  burdens  the  federal  government  in  the  performance  of  its  sovereign 
functions.  Specifically,  the  Supremacy  Clause  prevents  a State  from  taxing  the 
operations  of  the  United  States.  ( M’Culloch  v.  Maryland  ( 1819)  17  U.S.  (4  Wheat.)  316, 
436.)  Local  jurisdictions  may  tax  companies  doing  business  with  the  federal 
government,  unless  the  tax  levy  “falls  on  the  United  States  itself,  or  on  an  agency  or 
instrumentality  so  closely  connected  to  the  Government  that  the  two  cannot  realistically 
be  viewed  as  separate  entities,  at  least  insofar  as  the  activity  being  taxed  is  concerned." 
( California  Credit  Union  League  v.  City  of  Anaheim  (9th  Cir.  1996)  95  F.3d  30,  31,  citing 
U.S.  v.  New  Mexico  (1982)  455  U.S.  720,  735.)4 

But  the  jurisdictional  issue  is  separate  from  the  federal  government’s  immunity 
from  taxation: 

The  question  of  exclusive  territorial  jurisdiction  is  distinct.  That 
question  assumes  the  absence  of  any  interference  with  the 
exercise  of  the  functions  of  the  Federal  government  and  is  whether 
the  United  States  has  acquired  exclusive  legislative  authority  so  as 


The  California  Credit  Union  League  decision  was  vacated  and  remanded  by  the  United  States  Supreme 
Court  on  other  grounds  at  520  U.S.  1261  (1997).  On  remand,  the  Ninth  Circuit  affirmed  the  decision  on 
the  merits,  “for  the  reasons  set  forth  in  [the  original]  opinion."  ( California  Credit  Union  League  v.  City  of 
Anaheim  (9th  Cir.  1999)  190  F.3d  997,  1001-02.) 
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to  debar  the  State  from  exercising  any  legislative  authority, 
including  its  taxing  and  policing  power  in  relation  to  the  property 
and  activities  of  individuals  and  corporations  within  the  territory. 

(Paul  v.  U.S.,  supra,  371  U.S.  at  p.  267,  quoting  Silas  Mason  Co.  v.  Tax  Commission 
(1937)  302  U.S.  186,  197.) 

“Exclusive  jurisdiction  as  used  in  Article  I means  that  not  only  is  federal  property 
immune  from  taxation  but  that  state  laws  which  have  not  been  explicitly  or  implicitly 
adopted  by  the  United  States,  including  tax  laws  to  which  the  United  States  has  not 
consented,  are  ineffective  over  persons  or  property  on  the  enclave.”  (U.S.  v.  Lewisburg 
Area  School  Dist.  (3rd  Cir.  1976)  539  F.2d  301,  306,  citing  S.R.A.,  Inc.  v.  Minnesota 
(1946)  327  U.S.  558,  562-63.)  Within  a federal  enclave,  State  and  local  laws  are 
applicable  only  to  the  extent  that  State  legislation  reserved  jurisdiction  when  it  ceded 
jurisdiction  to  the  federal  government  or  Congress  has  granted  effect  to  State  and  local 
laws.  (Ft.  Leavenworth  R.  Co.  v.  Lowe  (1885)  114  U.S.  525,  537-38;  James  v.  Dravo 
Contracting  Co.,  supra,  302  U.S.  at  p.  142;  Paul  v.  U.S. , supra,  371  U.S.  at  pp.  263-65.) 


The  Status  of  the  Presidio. 

Both  of  these  doctrines  --  federal  tax  immunity  and  exclusive  federal  jurisdiction  - 
- apply  at  the  Presidio.  As  an  instrumentality  of  the  federal  government,  the  Presidio 
Trust  itself  is  immune  from  taxation.  (U.S.  v.  New  Mexico,  supra,  455  U.S.  at  p.  735; 
California  Credit  Union  League  v.  City  of  Anaheim,  supra,  95  F.3d  at  p.  31.)  The  Trust 
was  created  specifically  to  carry  out  federal  purposes  on  federal  property. 

Section  103(c)(10)(A)  of  the  Presidio  Trust  Act  provides  that  the  Trust  is  a “wholly 
owned  Government  corporation”  under  the  Government  Corporation  Control  Act  (31 
U.S.C.  §§  9101  etseq.).  (See  Lebron  v.  National  Railroad  Passenger  Corp.  (1995)  513 
U.S.  374,  397-8  [Amtrak  is  an  instrumentality  of  the  United  States  for  purposes  of  the 
First  Amendment  because  of  its  status  as  a Government-created  and  -controlled 
corporation  under  the  GCCA].) 

In  addition,  the  Presidio  Trust  Act  explicitly  confirms  the  Trust’s  immunity  from 
State  and  local  taxes: 
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The  Trust  and  all  properties  administered  by  the  Trust  and  all 
interest  [sic]  created  under  leases,  concessions,  permits  and  other 
agreements  associated  with  the  properties  shall  be  exempt  from  all 
taxes  and  special  assessments  of  every  kind  by  the  State  of 
California,  and  its  political  subdivisions,  including  the  City  and 
County  of  San  Francisco. 

(Presidio  Trust  Act  § 103(c)(9).)  This  provision  makes  clear  Congress’  intent  that  the 
Trust  and  its  properties  be  exempt  from  State  and  local  taxation.  It  also  makes  clear 
that  the  property  interests  of  third  parties  under  “leases,  concessions,  permits  and  other 
agreements  associated  with  the  properties”  and  issued  by  the  Trust  would  also  be 
immune. 

The  Presidio  also  falls  under  the  federal  government’s  exclusive  jurisdiction.  In 
Standard  Oil  v.  People,  supra , the  United  States  Supreme  Court  held  that  the  State  of 
California  could  not  tax  persons  and  activities  within  the  Presidio.  (291  U.S.  at  pp.  244- 
45.)  California  had  attempted  to  levy  a tax  of  three  cents  per  gallon  on  gasoline 
delivered  to  the  Presidio.  The  Court  noted  that  California  had  ceded  exclusive 
jurisdiction  over  the  Presidio  to  the  federal  government  in  1897  with  only  one  explicit 
exception:  the  State  reserved  the  right  to  serve  and  execute  civil  and  criminal  process. 
“The  state  reserved  to  herself  no  power  whatever  in  respect  of  taxation.”  (Id.  at  p.  244.) 


The  Federal  Government  Has  Authorized  Limited  State  Taxation  on  Federal 
Enclaves. 

While  enclaves  such  as  the  Presidio  are  subject  to  the  federal  government’s 
exclusive  jurisdiction,  Congress  has  ceded  back  to  State  and  local  authorities  some 
power  to  collect  taxes.  The  Buck  Act 5 authorizes  state  and  local  taxing  authorities  to 
collect  a sales  or  use  tax  in  a federal  area: 

No  person  shall  be  relieved  from  liability  for  payment  of, 
collection  of,  or  accounting  for  any  sales  or  use  tax  levied  by  any 
State,  or  by  any  duly  constituted  taxing  authority  therein,  having 


5 A copy  of  the  Buck  Act  is  attached  to  this  memorandum. 
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jurisdiction  to  levy  such  a tax,  on  the  ground  that  the  sale  or  use, 
with  respect  to  which  such  tax  is  levied,  occurred  in  whole  or  in  part 
within  a Federal  area;  and  such  State  or  taxing  authority  shall  have 
full  jurisdiction  and  power  to  levy  and  collect  any  such  tax  in  any 
Federal  area  within  such  State  to  the  same  extent  and  with  the 
same  effect  as  though  such  area  was  not  a Federal  area. 

(4  U.S.C.  § 105(a).)6 

The  Buck  Act  also  provides  that  state  and  local  taxing  authorities  may  impose  an 
income  tax  on  persons  residing  within  a federal  area,  or  on  income  from  transactions 
occurring  or  services  performed  in  such  area: 

No  person  shall  be  relieved  from  liability  for  any  income  tax 
levied  by  any  State,  or  by  any  duly  constituted  taxing  authority 
therein,  having  jurisdiction  to  levy  such  a tax,  by  reason  of  his 
residing  in  a Federal  area  or  receiving  income  from  transactions 
occurring  or  services  performed  in  such  area;  and  such  State  or 
taxing  authority  shall  have  full  jurisdiction  and  power  to  levy  and 
collect  such  tax  in  any  Federal  area  within  such  State  to  the  same 
extent  and  with  the  same  effect  as  though  such  area  was  not  a 
Federal  area. 

(4  U.S.C.  § 106(a).)  The  term  “income  tax”  includes  any  tax  levied  on,  with  respect  to, 
or  measured  by  net  income,  gross  income,  or  gross  receipts.  (4  U.S.C.  § 1 10(c).)7 

The  Buck  Act  is  a partial  waiver  of  jurisdiction,  but  not  of  federal  immunity.  The 
statute  does  not  authorize  the  imposition  of  any  tax  on  the  United  States  or  any 
instrumentality  of  the  United  States.8  (4  U.S.C.  § 107(a).) 


6 “Federal  area”  under  the  Buck  Act  means  "any  lands  or  premises  held  or  acquired  by  or  for  the  use  of 
the  United  States  or  any  department,  establishment,  or  agency  of  the  United  States:  and  any  Federal 
area,  or  any  part  thereof,  which  is  located  within  the  exterior  boundaries  of  any  State,  shall  be  deemed  to 
be  a Federal  area  located  within  such  State.”  (4  U.S.C.  § 110(e).) 

7 In  addition,  federal  law  also  authorizes  the  states  to  tax  sales  of  motor  vehicle  fuels  on  military  or  other 
federal  reservations  (4  U.S.C.  § 104),  and  to  tax  certain  private  leasehold  interests  on  military  property 
(“Wherry  housing").  (10  U.S.C.  § 2667(e).) 
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Property  and  Property-Related  Taxes. 

The  Trust  itself,  as  an  instrumentality  of  the  federal  government,  is  exempt  from 
local  taxation,  including  real  property  and  business  property  taxes.  The  Trust  Act  also 
exempts  tenants  of  the  Trust  from  possessory  interest  taxes. 

The  City  lacks  jurisdiction  to  levy  property-related  taxes  on  other  persons  within 
the  Presidio,  because  such  taxes  are  not  among  those  authorized  under  the  Buck  Act. 


Gross  Receipts  Tax. 

As  discussed  above,  the  Buck  Act  allows  two  types  of  taxes  on  federal  enclaves 
such  as  the  Presidio:  an  income  tax,  and  a sales  and  use  tax.  The  City  does  not  have 
an  income  tax  perse , but  the  Buck  Act  defines  “income  tax”  broadly  to  include  any  tax 
levied  on  or  measured  by  net  income,  gross  income,  or  gross  receipts.  (4  U.S.C. 

§ 110(c);  Howard  v.  Commissioners,  Etc.,  of  the  City  of  Louisville  (1953)  344  U.S.  624, 
629.)  The  term  covers  a “broad  field”  of  taxes  based  on  actual  income  of  a business  or 
some  rough  estimate  or  equivalent  measure  of  business  income.  (See,  e.g.,  U.S.  v. 
Lew isburg  Area  School  Dist.,  supra,  539  F.2d  at  pp.  308-11.)  The  courts,  however,  will 
also  prohibit  imposing  taxes  where  the  relationship  to  income  is  too  remote.  (See  U.S. 
v.  Denver  (D.  Colo.  1983)  573  F.Supp.  686,  691-92  [city’s  per  capita  employment  tax 
was  not  an  income  tax  for  purposes  of  the  Buck  Act,  despite  exemption  for  persons 
earning  less  than  a threshold  amount].) 

San  Francisco’s  current  business  tax  is  a payroll  expense  tax,  based  on  the 
amount  of  qualifying  compensation  that  a business  pays  to  its  employees.  (S.F.  Bus.  & 
Tax  Regs.  Code  §§  902.6,  903,  903.1  ,)* * 9  It  is  very  unlikely  that  a court  would  consider 


s Because  the  Presidio  Trust  Act  addresses  immunity  and  the  Buck  Act  affects  jurisdiction,  there  is  no 

overlap  between  the  two  statutes. 

9 The  City’s  gross  receipts  tax  was  repealed  in  April  2001.  (SF  Board  of  Supervisors'  Ordinance 
No.  63-01.) 
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the  tax  or  the  registration  fee  an  income  tax  for  purposes  of  the  Buck  Act.1 * * * * * * * * 10  The 
business  registration  fee  is  set  according  to  the  business’  payroll  expense  tax  liability. 
(S.F.  Bus.  & Tax  Regs.  Code  § 855.)  Neither  is  based  on  “net  income,  gross  income,  or 
gross  receipts.”  Payroll  expense,  and  the  tax  collected,  bear  no  particular  relationship 
to  a business’  receipts.  They  are  not  levied  on  any  form  of  income  and  do  not  vary  as 
the  taxpayer’s  income  varies.  ( U.S . v.  Denver , supra,  573  F.Supp.  at  p.  692.) 


Sales  and  Use  Tax. 

The  Buck  Act  authorizes  States  and  their  subdivisions  to  collect  sales  and  use 
taxes  within  federal  areas  such  as  the  Presidio.  (4  U.S.C.  § 105.)  San  Francisco  has  a 
8V2  percent  sales  and  use  tax.11  The  City  may  collect  that  tax  on  transactions  taking 
place  at  the  Presidio,  such  as  sales  of  souvenirs.  The  tax  may  not  be  levied  on  the 
federal  government  itself  or  its  instrumentalities.  (4  U.S.C.  § 107.) 


Third-Party  Taxes. 

The  City  imposes  a number  of  taxes  where  the  operator  of  a particular  type  of 
business  collects  taxes  from  his  or  her  customers  on  behalf  of  the  City.  These  third- 
party  taxes  include  the  hotel  tax,  the  parking  tax,  and  the  utility  users  tax.12  (S.F.  Bus.  & 
Tax  Regs.  Code,  Arts.  7 [hotel],  9 [parking],  10  [utility  users].)  The  City  levies  these 
taxes  on  the  customer.  But  if  the  business  fails  to  collect  or  turn  over  the  taxes,  the  tax 
liability  becomes  a debt  of  the  business  to  the  City.  (S.F.  Bus.  & Tax  Regs.  Code 
§ 6.7-1(g).) 


1 In  Letter  Opinion  No.  76-59,  the  City  Attorney  advised  that  the  payroll  expense  tax  did  not  apply  to 

payroll  expenses  generated  on  lands  acquired  by  the  United  States  prior  to  1939.  The  City  Attorney 

concluded,  in  part,  that  the  City’s  gross  receipts  tax  was  an  “income  tax”  for  purposes  of  the  Buck  Act,  but 

that  the  payroll  expense  tax  was  not. 

The  first  7%  percent  of  the  tax  is  divided  between  the  City  and  the  State.  One-half  percent  goes  to  the 

Bay  Area  Rapid  Transit  District  and  another  !4  percent  goes  to  the  San  Francisco  County  Transportation 

Authority.  The  remaining  % percent  goes  to  the  San  Francisco  County  Public  Finance  Authority. 

The  City  also  collects  a stadium  admission  tax,  but  that  tax  is  not  a third-party  tax.  It  is  imposed  on  the 

stadium  operator,  not  the  person  buying  the  ticket.  (S.F.  Bus.  & Tax  Regs.  Code  § 802.) 
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Absent  some  express  congressional  authorization,  states  and  local  governments 
lack  jurisdiction  to  tax  even  private  persons  and  activities  on  a federal  enclave.  (S.R.A.. 
Inc.  v.  Minnesota,  supra,  327  U.S.  at  pp.  562-63.)  Therefore,  even  though  the  City’s 
third-party  taxes  generally  would  fall  on  private  persons  at  the  Presidio  rather  than  on 
the  federal  government  itself,  the  City  lacks  authority  under  federal  law  to  collect  those 
taxes  except  as  specifically  authorized  under  the  Buck  Act.  For  the  reasons  discussed 
below,  the  only  third-party  taxes  that  fall  within  the  Buck  Act  are  the  utility  users  taxes 
on  gas,  water  and  steam  services. 

As  discussed  above,  the  Buck  Act  authorizes  local  jurisdictions  to  collect  a sales 
and  use  tax  on  federal  enclaves.  (4  U.S.C.  § 105.)  “Sales  and  use  tax"  is  defined  in  the 
Buck  Act  to  mean 

any  tax  levied  on,  with  respect  to.  or  measured  by.  sales,  receipts 
from  sales,  purchases,  storage,  or  use  of  tangible  personal 
property , . . . [Emphasis  added.] 

(4  U.S.C.  § 1 1 0(b).)  While  the  Buck  Act  does  not  define  “tangible  personal  property.’’ 
the  term  is  defined  in  California’s  Sales  and  Use  Tax  Law  as  "personal  property  which 
may  be  seen,  weighed,  measured,  felt,  or  touched,  or  which  is  in  any  other  manner 
perceptible  to  the  senses.”  (Cal.  Rev.  & Tax.  Code  § 6016.) 

Most  of  the  City’s  third-party  taxes  are  not  levied  on  “sales,  receipts  from  sales 
purchases,  storage,  or  use  of  tangible  personal  property,"  and  therefore  are  not  sales 
and  use  taxes  under  the  Buck  Act.  The  hotel  tax  is  levied  on  “the  rent  for  every 
occupancy  of  a guest  room.”  (S.F.  Bus.  & Tax  Regs.  Code  § 502.)  The  parking  tax  is 
levied  on  “the  rent  of  every  occupancy  of  parking  space  in  a parking  station.”  (S.F.  Bus. 
& Tax  Regs.  Code  § 602.)  To  the  extent  that  gas.  water  and  steam  are  tangible 
personal  property,  the  utility  user  taxes  on  use  of  gas,  water,  and  steam  meet  the  Buck 
Act  definition  of  a sales  and  use  tax.13  (S.F.  Bus.  & Tax  Regs.  Code  §§  705.  706. 


13  The  City’s  utility  users  tax  need  not  be  a sales  and  use  tax  for  state  law  purposes  to  qualify  as  a 
permissible  sales  and  use  tax  under  the  Buck  Act.  (See  Reynolds  v.  South  Carolina  Tax  Comm.  (S.C 
1968)  162  S.E.2d  259,  262  [state  s license  tax  on  soft  drink  syrup  a use  tax  for  purposes  of  Buck  Act] 
see  also  Howard  v.  Commissioners.  Etc.,  of  the  City  of  Louisville,  supra.  344  U S at  pp  628-29 
[municipal  occupational  license  tax  was  an  income  tax  for  purposes  of  Buck  Act.  even  though  it  was  not 
an  income  tax  under  state  law].) 
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706.1.)  The  utility  users  taxes  on  use  of  intrastate  telephone  communication  services 
and  electrical  energy  do  not  involve  tangible  personal  property.  (S.F.  Bus.  & Tax  Regs. 
Code  §§  703,  704.) 

There  may  be  some  practical  limits  on  the  collection  of  the  utility  user  taxes  on 
gas,  water,  and  steam  at  the  Presidio.  First,  the  Presidio  does  not  use  any  steam  utility 
at  this  time. 

Second,  the  utility  users  tax  is  not  applicable  to  residential  customers.  (S.F.  Bus. 
& Tax  Regs.  Code  § 707.1.)  Only  commercial  tenants  at  the  Presidio  are  potentially 
subject  to  these  taxes. 

Third,  the  Presidio  receives  only  some  of  its  water  from  the  City’s  system;  the 
rest  is  provided  by  the  Presidio’s  own  water  system.  The  utility  users  tax  applies  to 
water  “delivered  through  mains  and  pipes  in  the  City  and  County.”  (S.F.  Bus.  & Tax 
Regs.  Code  § 706.)  On  its  face,  the  Presidio’s  distribution  system  consists  of  “mains 
and  pipes  in  the  City  and  County.”  (See  Howard  v.  Commissioners,  Etc.,  of  the  City  of 
Louisville,  supra,  344  U S.  at  p.  467  [site  of  naval  ordnance  plant  was  within  the  City  of 
Louisville  for  purposes  of  taxation,  so  long  as  the  city  did  not  interfere  with  the  exercise 
of  jurisdiction  within  the  federal  area  by  the  United  States].)  But  a court  might  conclude 
that  the  Presidio’s  own  water  system  was  not  subject  to  the  tax,  because  its  “mains  and 
pipes”  are  located  within  the  enclave,  and  not  “in  the  City  and  County.” 

Finally,  a person  operating  a business  subject  to  any  of  these  taxes  is  liable  for 
the  tax  if  it  is  not  collected  from  the  customer  in  the  first  instance  or  if  the  tax  paid  by  the 
customer  is  not  remitted  by  the  operator  to  the  Tax  Collector.  (S.F.  Bus.  & Tax  Regs. 
Code  §§  6.7-1  (d),  (g)  [general  administrative  provisions],  708  [utility  users  tax].)  It  is 
possible  that  a court  might  find  that  the  legal  incidence  of  the  tax  therefore  falls  on  the 
operator  rather  than  the  customer.  (See  United  States  v.  State  Tax  Commission  of 
Mississippi  (1975)  421  U.S.  599,  610  [state  tax  on  liquor  sales,  which  was  levied  on 
distillers  but  which  by  law  had  to  be  passed  on  to  customers,  held  to  be  a tax  on 
customers  and  could  not  be  applied  to  instrumentalities  of  the  United  States].) 
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To  summarize,  the  federal  government  has  exclusive  jurisdiction  over  the 
Presidio,  so  the  City  may  only  collect  those  taxes  authorized  under  the  Buck  Act.  The 
City  may  collect  the  general  sales  and  use  tax  at  the  Presidio.  The  City  may  also  collect 
its  utility  users  tax  on  gas,  water  and  steam  used  by  non-residential  tenants  at  the 
Presidio  The  City  may  not  collect  the  sales  tax  or  the  utility  users  tax  from  the  Presidio 
Trust  itself. 


Very  truly  yours, 


DENNIS  J.  HERRERA 
City  Attorney 


Thomas  J.  Owen 
Deputy  City  Attorney 


APPROVED 


DEMNiS(J/  HERRERA 


City  Attorney 


California  Statutes  of  1897,  Chapter  LVI 


An  Act  ceding  to  the  United  States  of  America  jurisdiction  overall  lands  within 
this  State  which  have  been  or  may  hereafter  be  acquired  by  the  United 
States  for  military  purposes. 

[Approved  March  2,  1897] 

The  People  of  the  State  of  California,  represented  in  Senate  and  Assembly,  do 
enact  as  follows: 

Section  1 . The  State  of  California  hereby  cedes  to  the  United  States  of 
America  exclusive  jurisdiction  over  all  lands  within  this  State  now  held,  occupied, 
or  reserved  by  the  Government  of  the  United  States  for  military  purposes  or 
defense,  or  which  may  hereafter  be  ceded  or  conveyed  to  said  United  States  for 
such  purposes;  provided,  that  a sufficient  description  by  metes  and  bounds  and  a 
map  or  plat  of  such  lands  be  fiied  in  the  proper  office  of  record  in  the  county  in 
which  the  same  are  situated;  and  provided  further,  that  this  State  reserves  the 
right  to  serve  and  execute  on  said  lands  all  civil  process,  not  incompatible  with 
this  cession,  and  such  criminal  process  as  may  lawfully  issue  under  the  authority 
of  this  State  against  any  person  or  persons  charged  with  crimes  committed 
without  said  lands. 

Sec.  2.  This  Act  shall  take  effect  immediately. 


N LIBRARY\MOTOOLE  OPINIONS  2«m2-»2  DOC 


■ 


PRESIDIO  TRUST  ACT 


(Pub.  L.  104-333,  div.  I,  title  I,  Nov.  12,  1996,  110  Stat.  4097,  as  amended)  * 


Sec.  101.  Findings. 

The  Congress  finds  that— 

(1)  the  Presidio,  located  amidst  the  incomparable  scenic  splendor  of  the 
Golden  Gate,  is  one  of  America's  great  natural  and  historic  sites; 

(2)  the  Presidio  was  the  oldest  continuously  operated  military  post  in  the 
Nation  dating  from  1776,  and  was  designated  a National  Historic  Landmark  in 
1962; 


(3)  preservation  of  the  cultural  and  historic  integrity  of  the  Presidio  for 
public  use  recognizes  its  significant  role  in  the  history  of  the  United  States; 

(4)  the  Presidio,  in  its  entirety,  is  a part  of  the  Golden  Gate  National 
Recreation  Area,  in  accordance  with  Public  Law  92-589  [16  U.S.C.  460bb  et 
seq.j; 


(5)  as  part  of  the  Golden  Gate  National  Recreation  Area,  the  Presidio's 
significant  natural,  historic,  scenic,  cultural,  and  recreational  resources  must  be 
managed  in  a manner  which  is  consistent  with  sound  principles  of  land  use 
planning  and  management,  and  which  protects  the  Presidio  from  development 
and  uses  which  would  destroy  the  scenic  beauty  and  historic  and  natural 
character  of  the  area  and  cultural  and  recreational  resources; 

(6)  removal  and/or  replacement  of  some  structures  within  the  Presidio 
must  be  considered  as  a management  option  in  the  administration  of  the 
Presidio;  and 

(7)  the  Presidio  will  be  managed  through  an  innovative  public/private 
partnership  that  minimizes  cost  to  the  United  States  Treasury  and  makes  efficient 
use  of  private  sector  resources. 


Sec.  102.  Authority  and  Responsibility  of  the  Secretary  of  the  Interior. 

(a)  Interim  Authority.  --  The  Secretary  of  the  Interior  (hereinafter  in  this 
title  referred  to  as  the  ‘Secretary')  is  authorized  to  manage  leases  in  existence  on 


Set  out  as  a note  to  16  U.S.C.  §460bb,  establishing  the  Golden  Gate  National  Recreation  Area 
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the  date  of  this  Act  [Nov.  12,  1996]  for  properties  under  the  administrative 
jurisdiction  of  the  Secretary  and  located  at  the  Presidio.  Upon  the  expiration  of 
any  such  lease,  the  Secretary  may  extend  such  lease  for  a period  terminating  not 
later  than  6 months  after  the  first  meeting  of  the  Presidio  Trust.  The  Secretary 
may  not  enter  into  any  new  leases  for  property  at  the  Presidio  to  be  transferred  to 
the  Presidio  Trust  under  this  title,  however,  the  Secretary  is  authorized  to  enter 
into  agreements  for  use  and  occupancy  of  the  Presidio  properties  which  are 
assignable  to  the  Trust  and  are  terminable  with  30  days  notice.  Prior  to  the 
transfer  of  administrative  jurisdiction  over  any  property  to  the  Presidio  Trust,  and 
notwithstanding  section  1341  of  title  31  of  the  United  States  Code,  the  proceeds 
from  any  such  lease  shall  be  retained  by  the  Secretary  and  such  proceeds  shall 
be  available,  without  further  appropriation,  for  the  preservation,  restoration, 
operation  and  maintenance,  improvement,  repair  and  related  expenses  incurred 
with  respect  to  Presidio  properties.  The  Secretary  may  adjust  the  rental  charge 
on  any  such  lease  for  any  amounts  to  be  expended  by  the  lessee  for 
preservation,  maintenance,  restoration,  improvement,  repair  and  related 
expenses  with  respect  to  properties  and  infrastructure  within  the  Presidio. 

(b)  Public  Information  and  Interpretation.  — The  Secretary  shall  be 
responsible,  in  cooperation  with  the  Presidio  Trust,  for  providing  public 
interpretive  services,  visitor  orientation  and  educational  programs  on  all  lands 
within  the  Presidio. 

(c)  Other.  - Those  lands  and  facilities  within  the  Presidio  that  are  not 
transferred  to  the  administrative  jurisdiction  of  the  Presidio  Trust  shall  continue  to 
be  managed  by  the  Secretary.  The  Secretary  and  the  Presidio  Trust  shall 
cooperate  to  ensure  adequate  public  access  to  all  portions  of  the  Presidio.  Any 
infrastructure  and  building  improvement  projects  that  were  funded  prior  to  the 
enactment  of  this  Act  [Nov.  12,1 996]  shall  be  completed  by  the  National  Park 
Service. 

(d)  Park  Service  Employees.  - (1 ) Any  career  employee  of  the  National 
Park  Service,  employed  at  the  Presidio  at  the  time  of  the  transfer  of  lands  and 
facilities  to  the  Presidio  Trust,  shall  not  be  separated  from  the  Service  by  reason 
of  such  transfer,  unless  such  employee  is  employed  by  the  Trust,  other  than  on 
detail.  Notwithstanding  section  3503  of  title  5,  United  States  Code,  the  Trust  shall 
have  sole  discretion  over  whether  to  hire  any  such  employee  or  request  a detail 
of  such  employee. 

(2)  Any  career  employee  of  the  National  Park  Service  employed  at  the 
Presidio  on  the  date  of  enactment  of  this  title  [Nov.  12,  1996]  shall  be  given 
priority  placement  for  any  available  position  within  the  National  Park  System 
notwithstanding  any  priority  reemployment  lists,  directives,  rules,  regulations  or 
other  orders  from  the  Department  of  the  Interior,  the  Office  of  Management  and 
Budget,  or  other  Federal  agencies. 
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Sec.  103.  Establishment  of  the  Presidio  Trust. 


(a)  Establishment.  - There  is  established  a wholly  owned  government 
corporation  to  be  known  as  the  Presidio  Trust  (hereinafter  in  this  title  referred  to 
as  the  ‘Trust’). 

(b)  Transfer.  - (1)  Within  60  days  after  receipt  of  a request  from  the  Trust 
for  the  transfer  of  any  parcel  within  the  area  depicted  as  Area  B on  the  map 
entitled  ‘Presidio  Trust  Number  T,  dated  December  7,  1995,  the  Secretary  shall 
transfer  such  parcel  to  the  administrative  jurisdiction  of  the  Trust.  Within  1 year 
after  the  first  meeting  of  the  Board  of  Directors  of  the  Trust,  the  Secretary  shall 
transfer  to  the  Trust  administrative  jurisdiction  over  all  remaining  parcels  within 
Area  B.  Such  map  shall  be  on  file  and  available  for  public  inspection  in  the  offices 
of  the  Trust  and  in  the  offices  of  the  National  Park  Service,  Department  of  the 
Interior.  The  Trust  and  the  Secretary  may  jointly  make  technical  and  clerical 
revisions  in  the  boundary  depicted  on  such  map.  The  Secretary  shall  retain 
jurisdiction  over  those  portions  of  the  building  identified  as  number  102  as  the 
Secretary  deems  essential  for  use  as  a visitor  center.  The  Building  shall  be 
named  the  'William  Penn  Mott  Visitor  Center1.  Any  parcel  of  land,  the  jurisdiction 
over  which  is  transferred  pursuant  to  this  subsection,  shall  remain  within  the 
boundary  of  the  Golden  Gate  National  Recreation  Area.  With  the  consent  of  the 
Secretary,  the  Trust  may  at  any  time  transfer  to  the  administrative  jurisdiction  of 
the  Secretary  any  other  properties  within  the  Presidio  which  are  surplus  to  the 
needs  of  the  Trust  and  which  serve  essential  purposes  of  the  Golden  Gate 
National  Recreation  Area.  The  Trust  is  encouraged  to  transfer  to  the 
administrative  jurisdiction  of  the  Secretary  open  space  areas  which  have  high 
public  use  potential  and  are  contiguous  to  other  lands  administered  by  the 
Secretary. 

(2)  Within  60  days  after  the  first  meeting  of  the  Board  of  Directors  of  the 
Trust,  the  Trust  and  the  Secretary  shall  determine  cooperatively  which  records, 
equipment,  and  other  personal  property  are  deemed  to  be  necessary  for  the 
immediate  administration  of  the  properties  to  be  transferred,  and  the  Secretary 
shali  immediately  transfer  such  personal  property  to  the  Trust.  Within  1 year  after 
the  first  meeting  of  the  Board  of  Directors  of  the  Trust,  the  Trust  and  the 
Secretary  shall  determine  cooperatively  what,  if  any,  additional  records, 
equipment,  and  other  personal  property  used  by  the  Secretary  in  the 
administration  of  the  properties  to  be  transferred  should  be  transferred  to  the 
Trust. 


(3)  The  Secretary  shall  transfer,  with  the  transfer  of  administrative 
jurisdiction  over  any  property,  the  unobligated  balance  of  all  funds  appropriated 
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to  the  Secretary,  all  leases,  concessions,  licenses,  permits,  and  other 
agreements  affecting  such  property. 

(4)  At  the  request  of  the  Trust,  the  Secretary  shall  provide  funds  to  the 
Trust  for  preparation  of  the  program  required  under  section  104(c)  of  this  title, 
hiring  of  initial  staff  and  other  activities  deemed  by  the  Trust  as  essential  to  the 
establishment  of  the  Trust  prior  to  the  transfer  of  properties  to  the  Trust. 

(c)  Board  of  Directors.  -- 

(1)  In  general.  ~ The  powers  and  management  of  the  Trust  shall  be 
vested  in  a Board  of  Directors  (hereinafter  referred  to  as  the  ‘Board’)  consisting  of 
the  following  7 members: 

(A)  The  Secretary  of  the  Interior  or  the  Secretary's  designee. 

(B)  6 individuals,  who  are  not  employees  of  the  Federal  Government, 
appointed  by  the  President,  who  shall  possess  extensive  knowledge  and 
experience  in  one  or  more  of  the  fields  of  city  planning,  finance,  real  estate 
development,  and  resource  conservation.  At  least  one  of  these  individuals  shall 
be  a veteran  of  the  Armed  Services.  At  least  3 of  these  individuals  shall  reside  in 
the  San  Francisco  Bay  Area.  The  President  shall  make  the  appointments 
referred  to  in  this  subparagraph  within  90  days  after  the  enactment  of  this  Act 
[Nov.  12,  1996]  and  shall  ensure  that  the  fields  of  city  planning,  finance,  real 
estate  development,  and  resource  conservation  are  adequately  represented. 

Upon  establishment  of  the  Trust,  the  Chairman  of  the  Board  of  Directors  of  the 
Trust  shall  meet  with  the  Chairman  of  the  Energy  and  Natural  Resources 
Committee  of  the  United  States  Senate  and  the  Chairman  of  the  Resources 
Committee  of  the  United  States  Flouse  of  Representatives. 

(2)  Terms.  --  Members  of  the  Board  appointed  under  paragraph  (1)(B) 
shall  each  serve  for  a term  of  4 years,  except  that  of  the  members  first  appointed, 
3 shall  serve  for  a term  of  2 years.  Any  vacancy  in  the  Board  shall  be  filled  in  the 
same  manner  in  which  the  original  appointment  was  made,  and  any  member 
appointed  to  fill  a vacancy  shall  serve  for  the  remainder  of  that  term  for  which  his 
or  her  predecessor  was  appointed.  No  appointed  member  may  serve  more  than 

8 years  in  consecutive  terms,  except  that  upon  the  expiration  of  his  or  her  term, 
an  appointed  member  may  continue  to  serve  until  his  or  her  successor  has  been 
appointed. 

(3)  Quorum.  — Four  members  of  the  Board  shall  constitute  a quorum  for 
the  conduct  of  business  by  the  Board. 

(4)  Organization  and  compensation  ~ The  Board  shall  organize  itself  in 
such  a manner  as  it  deems  most  appropriate  to  effectively  carry  out  the 
authorized  activities  of  the  Trust.  Board  members  shall  serve  without  pay,  but 
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may  be  reimbursed  for  the  actual  and  necessary  travel  and  subsistence 
expenses  incurred  by  them  in  the  performance  of  the  duties  of  the  Trust. 

(5)  Liability  of  directors. -Members  of  the  Board  of  Directors  shall  not  be 
considered  Federal  employees  by  virtue  of  their  membership  on  the  Board, 
except  for  purposes  of  the  Federal  Tort  Claims  Act  [28  U.S.C.  1346(b),  2671  et 
seq.]  and  the  Ethics  in  Government  Act  [of  1978]  [5  App.  U.S.C.],  and  the 
provisions  of  chapter  11  of  title  18,  United  States  Code. 

(6)  Meetings.  - The  Board  shall  meet  at  least  three  times  per  year  in  San 
Francisco  and  at  least  two  of  those  meetings  shall  be  open  to  the  public.  Upon  a 
majority  vote,  the  Board  may  close  any  other  meetings  to  the  public.  The  Board 
shall  establish  procedures  for  providing  public  information  and  opportunities  for 
public  comment  regarding  policy,  planning,  and  design  issues.  The  Board  may 
establish  procedures  for  providing  public  information  and  opportunities  for  public 
comment  regarding  policy,  planning,  and  design  issues  through  the  Golden  Gate 
National  Recreation  Area  Advisory  Commission. 

(7)  Staff.  - Notwithstanding  any  other  provisions  of  law,  the  Trust  is 
authorized  to  appoint  and  fix  the  compensation  and  duties  and  terminate  the 
services  of  an  executive  director  and  such  other  officers  and  employees  as  it 
deems  necessary  without  regard  to  the  provisions  of  title  5,  United  States  Code, 
or  other  laws  related  to  the  appointment,  compensation  or  termination  of  Federal 
employees. 

(8)  Necessary  powers.  --  The  Trust  shall  have  all  necessary  and  proper 
powers  for  the  exercise  of  the  authorities  vested  in  it. 

(9)  Taxes.  - The  Trust  and  all  properties  administered  by  the  Trust  and  all 
interest  created  under  leases,  concessions,  permits  and  other  agreements 
associated  with  the  properties  shall  be  exempt  from  all  taxes  and  special 
assessments  of  every  kind  by  the  State  of  California,  and  its  political 
subdivisions,  including  the  City  and  County  of  San  Francisco. 

(10)  Government  corporation  - (A)  The  Trust  shall  be  treated  as  a 
wholly  owned  Government  corporation  subject  to  chapter  91  of  title  31,  United 
States  Code  (commonly  referred  to  as  the  Government  Corporation  Control  Act). 
Financial  statements  of  the  Trust  shall  be  audited  annually  in  accordance  with 
section  9105  of  title  31  of  the  United  States  Code. 

(B)  At  the  end  of  each  calendar  year,  the  Trust  shall  submit  to  the 
Committee  on  Energy  and  Natural  Resources  of  the  United  States  Senate  and 
the  Committee  on  Resources  of  the  Flouse  of  Representatives  a comprehensive 
and  detailed  report  of  its  operations,  activities,  and  accomplishments  for  the  prior 
fiscal  year.  The  report  also  shall  include  a section  that  describes  in  general  terms 
the  Trust's  goals  for  the  current  fiscal  year. 
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Sec.  104.  Duties  and  Authorities  of  the  Trust. 


(a)  Overall  Requirements  of  the  Trust.  --  The  Trust  shall  manage  the 
leasing,  maintenance,  rehabilitation,  repair  and  improvement  of  property  within 
the  Presidio  under  its  administrative  jurisdiction  using  the  authorities  provided  in 
this  section,  which  shall  be  exercised  in  accordance  with  the  purposes  set  forth  in 
section  1 of  the  Act  entitled  'An  Act  to  establish  the  Golden  Gate  National 
Recreation  Area  in  the  State  of  California,  and  for  other  purposes’,  approved 
October  27,  1972  (Public  Law  92-589;  86  Stat.  1299;  16  U.S.C.  460bb),  and  in 
accordance  with  the  general  objectives  of  the  General  Management  Plan 
(hereinafter  referred  to  as  the  'management  plan’)  approved  for  the  Presidio. 

(b)  Authorities.  --  The  Trust  may  participate  in  the  development  of 
programs  and  activities  at  the  properties  transferred  to  the  Trust,  except  that  the 
Trust  shall  have  the  authority  to  negotiate  and  enter  into  such  agreements, 
leases,  contracts  and  other  arrangements  with  any  person,  firm,  association, 
organization,  corporation  or  governmental  entity,  including,  without  limitation, 
entities  of  Federal,  State  and  local  governments  as  are  necessary  and 
appropriate  to  carry  out  its  authorized  activities.  The  National  Park  Service  or  any 
other  Federal  agency  is  authorized  to  enter  into  agreements,  leases,  contracts 
and  other  arrangements  with  the  Presidio  Trust  which  are  necessary  and 
appropriate  to  carry  out  the  purposes  of  this  title.  Any  such  agreement  may  be 
entered  into  without  regard  to  section  321  of  the  Act  of  June  30,  1932  (40  U.S.C. 
303b).  The  Trust  may  use  alternative  means  of  dispute  resolution  authorized 
under  subchapter  IV  of  chapter  5 of  title  5,  United  States  Code  (5  U.S.C.  571  et 
seq.).  The  Trust  shall  establish  procedures  for  lease  agreements  and  other 
agreements  for  use  and  occupancy  of  Presidio  facilities,  including  a requirement 
that  in  entering  into  such  agreements  the  Trust  shall  obtain  reasonable 
competition.  The  Trust  may  not  dispose  of  or  convey  fee  title  to  any  real  property 
transferred  to  it  under  this  title.  Federal  laws  and  regulations  governing 
procurement  by  Federal  agencies  shall  not  apply  to  the  Trust,  with  the  exception 
of  laws  and  regulations  related  to  Federal  government  contracts  governing 
working  conditions  and  wage  rates,  including  the  provisions  of  sections  276a- 
276a-6  of  title  40,  United  States  Code  (Davis-Bacon  Act),  and  any  civil  rights 
provisions  otherwise  applicable  thereto.  The  Trust,  in  consultation  with  the 
Administrator  of  Federal  Procurement  Policy,  shall  establish  and  promulgate 
procedures  applicable  to  the  Trust's  procurement  of  goods  and  services 
including,  but  not  limited  to,  the  award  of  contracts  on  the  basis  of  contractor 
qualifications,  price,  commercially  reasonable  buying  practices,  and  reasonable 
competition.  The  Trust  is  authorized  to  use  funds  available  to  the  Trust  to 
purchase  insurance  and  for  reasonable  reception  and  representation  expenses, 
including  membership  dues,  business  cards  and  business  related  meal 
expenditures. 
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(c)  Management  Program.  - The  Trust  shall  develop  a comprehensive 
program  for  management  of  those  lands  and  facilities  within  the  Presidio  which 
are  transferred  to  the  administrative  jurisdiction  of  the  Trust.  Such  program  shall 
be  designed  to  reduce  expenditures  by  the  National  Park  Service  and  increase 
revenues  to  the  Federal  Government  to  the  maximum  extent  possible.  In  carrying 
out  this  program,  the  Trust  shall  be  treated  as  a successor  in  interest  to  the 
National  Park  Service  with  respect  to  compliance  with  the  National 
Environmental  Policy  Act  [of  1969]  [42  U.S.C.  4321  et  seq.]  and  other 
environmental  compliance  statutes.  Such  program  shall  consist  of- 

(1)  demolition  of  structures  which  in  the  opinion  of  the  Trust,  cannot  be 
cost-effectively  rehabilitated,  and  which  are  identified  in  the  management  plan  for 
demolition, 

(2)  evaluation  for  possible  demolition  or  replacement  those  buildings 
identified  as  categories  2 through  5 in  the  Presidio  of  San  Francisco  Historic 
Landmark  District  Historic  American  Buildings  Survey  Report,  dated  1985, 

(3)  new  construction  limited  to  replacement  of  existing  structures  of  similar 
size  in  existing  areas  of  development,  and 

(4)  examination  of  a full  range  of  reasonable  options  for  carrying  out 
routine  administrative  and  facility  management  programs. 

The  Trust  shall  consult  with  the  Secretary  in  the  preparation  of  this  program. 

(d)  Financial  Authorities.  - (1)  To  augment  or  encourage  the  use  of  non- 
Federal  funds  to  finance  capital  improvements  on  Presidio  properties  transferred 
to  its  jurisdiction,  the  Trust,  in  addition  to  its  other  authorities,  shall  have  the 
following  authorities  subject  to  the  Federal  Credit  Reform  Act  of  1990  (2  U.S.C. 
661  et  seq.): 

(A)  The  authority  to  guarantee  any  lender  against  loss  of  principal  or 
interest  on  any  loan:  Provided,  That— 

(i)  the  terms  of  the  guarantee  are  approved  by  the  Secretary  of  the 
Treasury; 

(ii)  adequate  subsidy  budget  authority  is  provided  in  advance  in 
appropriations  Acts;  and 

(iii)  such  guarantees  are  structured  so  as  to  minimize  potential  cost  to  the 
Federal  Government.  No  loan  guarantee  under  this  title  shall  cover  more  than  75 
percent  of  the  unpaid  balance  of  the  loan.  The  Trust  may  collect  a fee  sufficient 
to  cover  its  costs  in  connection  with  each  loan  guaranteed  under  this  title.  The 
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authority  to  enter  into  any  such  loan  guarantee  agreement  shall  expire  at  the  end 
of  1 5 years  after  the  date  of  enactment  of  this  title  [Nov.  12,1 996], 

(B)  The  authority,  subject  to  appropriations,  to  make  loans  to  the 
occupants  of  property  managed  by  the  Trust  for  the  preservation,  restoration, 
maintenance,  or  repair  of  such  property. 

(2)  The  Trust  shall  also  have  the  authority  to  issue  obligations  to  the 
Secretary  of  the  T reasury , but  only  if  the  Secretary  of  the  T reasury  agrees  to 
purchase  such  obligations  to  the  extent  authorized  in  advance  in  appropriations 
acts.  The  Secretary  of  the  Treasury  is  authorized  to  use  as  a public  debt 
transaction  the  proceeds  from  the  sale  of  any  securities  issued  under  chapter  31 
of  title  31 , United  States  Code,  and  the  purposes  for  which  securities  may  be 
issued  under  such  chapter  are  extended  to  include  any  purchase  of  such  notes 
or  obligations  acquired  by  the  Secretary  of  the  Treasury  under  this  subsection. 
Obligations  issued  under  this  subparagraph  shall  be  in  such  forms  and 
denominations,  bearing  such  maturities,  and  subject  to  such  terms  and 
conditions,  including  a review  of  the  creditworthiness  of  the  loan  and 
establishment  of  a repayment  schedule,  as  may  be  prescribed  by  the  Secretary 
of  the  Treasury,  and  shall  bear  interest  at  a rate  determined  by  the  Secretary  of 
the  Treasury,  taking  into  consideration  current  market  yields  on  outstanding 
marketable  obligations  of  the  United  States  of  comparable  maturities.  No  funds 
appropriated  to  the  Trust  may  be  used  for  repayment  of  principal  or  interest  on, 
or  redemption  of,  obligations  issued  under  this  paragraph. 

(3)  The  aggregate  amount  of  obligations  issued  under  paragraph  (2)  of 
this  subsection  which  are  outstanding  at  any  one  time  may  not  exceed 
$50,000,000. 

(e)  Donations.  - The  Trust  may  solicit  and  accept  donations  of  funds, 
property,  supplies,  or  services  from  individuals,  foundations,  corporations,  and 
other  private  or  public  entities  for  the  purpose  of  carrying  out  its  duties.  The  Trust 
is  encouraged  to  maintain  a liaison  with  the  Golden  Gate  National  Park 
Association. 

(f)  Public  Agency.  - The  Trust  shall  be  deemed  to  be  a public  agency  for 
purposes  of  entering  into  joint  exercise  of  powers  agreements  pursuant  to 
California  government  code  section  6500  and  related  provisions  of  that  Code. 

(g)  Financial  Management.  - Notwithstanding  section  1341  of  title  31  of 
the  United  States  Code,  all  proceeds  and  other  revenues  received  by  the  Trust 
shall  be  retained  by  the  Trust.  Those  proceeds  shall  be  available,  without  further 
appropriation,  to  the  Trust  for  the  administration,  preservation,  restoration, 
operation  and  maintenance,  improvement,  repair  and  related  expenses  incurred 
with  respect  to  Presidio  properties  under  its  administrative  jurisdiction.  The 
Secretary  of  the  Treasury  shall  invest,  at  the  direction  of  the  Trust,  such  excess 
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moneys  that  the  Trust  determines  are  not  required  to  meet  current  withdrawals. 
Such  investment  shall  be  in  public  debt  securities  with  maturities  suitable  to  the 
needs  of  the  Trust  and  bearing  interest  at  rates  determined  by  the  Secretary  of 
the  Treasury  taking  into  consideration  the  current  average  yield  on  outstanding 
marketable  obligations  of  the  United  States  of  comparable  maturity. 

(h)  Suits.  --  The  Trust  may  sue  and  be  sued  in  its  own  name  to  the  same 
extent  as  the  Federal  Government.  Litigation  arising  out  of  the  activities  of  the 
Trust  shall  be  conducted  by  the  Attorney  General;  except  that  the  Trust  may 
retain  private  attorneys  to  provide  advice  and  counsel.  The  District  Court  for  the 
Northern  District  of  California  shall  have  exclusive  jurisdiction  over  any  suit  filed 
against  the  Trust. 

(i)  Memorandum  of  Agreement.  — The  Trust  shall  enter  into  a 
Memorandum  of  Agreement  with  the  Secretary,  acting  through  the  Chief  of  the 
United  States  Park  Police,  for  the  conduct  of  law  enforcement  activities  and 
services  within  those  portions  of  the  Presidio  transferred  to  the  administrative 
jurisdiction  of  the  Trust. 

(j)  Bylaws,  Rules,  and  Regulations.  --  The  Trust  may  adopt,  amend, 
repeal,  and  enforce  bylaws,  rules  and  regulations  governing  the  manner  in  which 
its  business  may  be  conducted  and  the  powers  vested  in  it  may  be  exercised, 
including  rules  and  regulations  for  the  use  and  management  of  the  property 
under  the  Trust's  jurisdiction.  The  Trust  is  authorized,  in  consultation  with  the 
Secretary,  to  adopt  and  to  enforce  those  rules  and  regulations  that  are  applicable 
to  the  Golden  Gate  National  Recreation  Area  and  that  may  be  necessary  and 
appropriate  to  carry  out  its  duties  and  responsibilities  under  this  title.  The  Trust 
shall  give  notice  of  the  adoption  of  such  rules  and  regulations  by  publication  in 
the  Federal  Register. 

(k)  Direct  Negotiations.  - For  the  purpose  of  compliance  with  applicable 
laws  and  regulations  concerning  properties  transferred  to  the  Trust  by  the 
Secretary,  the  Trust  shall  negotiate  directly  with  regulatory  authorities. 

(l)  Insurance.  — The  Trust  shall  require  that  all  leaseholders  and 
contractors  procure  proper  insurance  against  any  loss  in  connection  with 
properties  under  lease  or  contract,  or  the  authorized  activities  granted  in  such 
lease  or  contract,  as  is  reasonable  and  customary. 

(m)  Building  Code  Compliance.  - The  Trust  shall  bring  all  properties 
under  its  administrative  jurisdiction  into  compliance  with  Federal  building  codes 
and  regulations  appropriate  to  use  and  occupancy  within  10  years  after  the 
enactment  of  this  title  [Nov.  12,  1996]  to  the  extent  practicable. 

(n)  Leasing.  - In  managing  and  leasing  the  properties  transferred  to  it, 
the  Trust  shall  consider  the  extent  to  which  prospective  tenants  contribute  to  the 
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implementation  of  the  general  objectives  of  the  General  Management  Plan  for 
the  Presidio  and  to  the  reduction  of  cost  to  the  Federal  Government.  The  Trust 
shall  give  priority  to  the  following  categories  of  tenants:  Tenants  that  enhance  the 
financial  viability  of  the  Presidio  and  tenants  that  facilitate  the  cost-effective 
preservation  of  historic  buildings  through  their  reuse  of  such  buildings. 

(o)  Reversion.  - If,  at  the  expiration  of  15  years,  the  Trust  has  not 
accomplished  the  goals  and  objectives  of  the  plan  required  in  section  105(b)  of 
this  title,  then  all  property  under  the  administrative  jurisdiction  of  the  Trust 
pursuant  to  section  103(b)  of  this  title  shall  be  transferred  to  the  Administrator  of 
the  General  Services  Administration  to  be  disposed  of  in  accordance  with  the 
procedures  outlined  in  the  Defense  Authorization  Act  of  1990  (104  Stat.  1809) 
[probably  means  part  A of  title  XXIX  of  div.  B of  Pub.  L.  101-510,  Nov.  5,  1990, 
104  Stat.  1808,  set  out  as  a note  under  section  2687  of  Title  10,  Armed  Forces], 
and  any  real  property  so  transferred  shall  be  deleted  from  the  boundary  of  the 
Golden  Gate  National  Recreation  Area.  In  the  event  of  such  transfer,  the  terms 
and  conditions  of  all  agreements  and  loans  regarding  such  lands  and  facilities 
entered  into  by  the  Trust  shall  be  binding  on  any  successor  in  interest. 

(p)  Exclusive  Rights  to  Name  and  Insignia.  --  The  Trust  shall  have  the 
sole  and  exclusive  right  to  use  the  words  ‘Presidio  Trust'  and  any  seal,  emblem, 
or  other  insignia  adopted  by  its  Board  of  Directors.  Without  express  written 
authority  of  the  Trust,  no  person  may  use  the  words  ‘Presidio  Trust',  or  any 
combination  or  variation  of  those  words  alone  or  with  other  words,  as  the  name 
under  which  that  person  shall  do  or  purport  to  do  business,  for  the  purpose  of 
trade,  or  by  way  of  advertisement,  or  in  any  manner  that  may  falsely  suggest  any 
connection  with  the  Trust. 


Sec.  105.  Limitations  on  Funding. 

(a) (1)  From  amounts  made  available  to  the  Secretary  for  the  operation  of 
areas  within  the  Golden  Gate  National  Recreation  Area,  not  more  than 
$25,000,000  shall  be  available  to  carry  out  this  title  in  each  fiscal  year  after  the 
enactment  of  this  title  [Nov.  12,1 996]  until  the  plan  is  submitted  under  subsection 
(b).  Such  sums  shall  remain  available  until  expended. 

(2)  After  the  plan  required  in  subsection  (b)  is  submitted,  and  for  each  of 
the  14  fiscal  years  thereafter,  there  are  authorized  to  be  appropriated  to  the  Trust 
not  more  than  the  amounts  specified  in  such  plan.  Such  sums  shall  remain 
available  until  expended.  Of  such  sums,  funds  shall  be  available  through  the 
Trust  for  law  enforcement  activities  and  services  to  be  provided  by  the  United 
States  Park  Police  at  the  Presidio  in  accordance  with  section  104(i)  of  this  title. 

(b)  Within  1 year  after  the  first  meeting  of  the  Board  of  Directors  of  the 
Trust,  the  Trust  shall  submit  to  Congress  a plan  which  includes  a schedule  of 
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annual  decreasing  federally  appropriated  funding  that  will  achieve,  at  a minimum, 
self-sufficiency  for  the  Trust  within  15  complete  fiscal  years  after  such  meeting  of 
the  Trust.  No  further  funds  shall  be  authorized  for  the  Trust  15  years  after  the  first 
meeting  of  the  Board  of  Directors  of  the  Trust. 

(c)  The  Administrator  of  the  General  Services  Administration  shall  provide 
necessary  assistance,  on  a reimbursable  basis,  including  detailees  as  necessary, 
to  the  T rust  in  the  formulation  and  submission  of  the  annual  budget  request  for 
the  administration,  operation,  and  maintenance  of  the  Presidio. 


Sec.  106.  General  Accounting  Office  Study. 

(a)  Three  years  after  the  first  meeting  of  the  Board  of  Directors  of  the 
Trust,  the  General  Accounting  Office  shall  conduct  an  interim  study  of  the 
activities  of  the  Trust  and  shall  report  the  results  of  the  study  to  the  Committee  on 
Energy  and  Natural  Resources  and  the  Committee  on  Appropriations  of  the 
United  States  Senate,  and  the  Committee  on  Resources  and  Committee  on 
Appropriations  of  the  House  of  Representatives.  The  study  shall  include,  but 
shall  not  be  limited  to,  details  of  how  the  Trust  is  meeting  its  obligations  under 
this  title. 

(b)  In  consultation  with  the  Trust,  the  General  Accounting  Office  shall 
develop  an  interim  schedule  and  plan  to  reduce  and  replace  the  Federal 
appropriations  to  the  extent  practicable  for  interpretive  services  conducted  by  the 
National  Park  Service,  and  law  enforcement  activities  and  services,  fire  and 
public  safety  programs  conducted  by  the  Trust. 

(c)  Seven  years  after  the  first  meeting  of  the  Board  of  Directors  of  the 
Trust,  the  General  Accounting  Office  shall  conduct  a comprehensive  study  of  the 
activities  of  the  Trust,  including  the  Trust's  progress  in  meeting  its  obligations 
under  this  title,  taking  into  consideration  the  results  of  the  study  described  in 
subsection  (a)  and  the  implementation  of  plan  and  schedule  required  in 
subsection  (b).  The  General  Accounting  Office  shall  report  the  results  of  the 
study,  including  any  adjustments  to  the  plan  and  schedule,  to  the  Committee  on 
Energy  and  Natural  Resources  and  the  Committee  on  Appropriations  of  the 
United  States  Senate,  and  the  Committee  on  Resources  and  Committee  on 
Appropriations  of  the  House  of  Representatives. 
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BUCK  ACT 


(4  U.S.C.  §§  105  etseq .) 


Sec.  105.  State,  and  so  forth,  taxation  affecting  Federal  areas;  sales  or  use 
tax. 


(a)  No  person  shall  be  relieved  from  liability  for  payment  of,  collection  of, 
or  accounting  for  any  sales  or  use  tax  levied  by  any  State,  or  by  any  duly 
constituted  taxing  authority  therein,  having  jurisdiction  to  levy  such  a tax,  on  the 
ground  that  the  sale  or  use,  with  respect  to  which  such  tax  is  levied,  occurred  in 
whole  or  in  part  within  a Federal  area;  and  such  State  or  taxing  authority  shall 
have  full  jurisdiction  and  power  to  levy  and  collect  any  such  tax  in  any  Federal 
area  within  such  State  to  the  same  extent  and  with  the  same  effect  as  though 
such  area  was  not  a Federal  area. 

(b)  The  provisions  of  subsection  (a)  shall  be  applicable  only  with  respect 
to  sales  or  purchases  made,  receipts  from  sales  received,  or  storage  or  use 
occurring,  after  December  31,  1940. 


Sec.  106.  Same;  income  tax. 

(a)  No  person  shall  be  relieved  from  liability  for  any  income  tax  levied  by 
any  State,  or  by  any  duly  constituted  taxing  authority  therein,  having  jurisdiction 
to  levy  such  a tax,  by  reason  of  his  residing  within  a Federal  area  or  receiving 
income  from  transactions  occurring  or  services  performed  in  such  area;  and  such 
State  or  taxing  authority  shall  have  full  jurisdiction  and  power  to  levy  and  collect 
such  tax  in  any  Federal  area  within  such  State  to  the  same  extent  and  with  the 
same  effect  as  though  such  area  was  not  a Federal  area. 

(b)  The  provisions  of  subsection  (a)  shall  be  applicable  only  with  respect 
to  income  or  receipts  received  after  December  31,  1940. 


Sec.  107.  Same;  exception  of  United  States,  its  instrumentalities,  and 
authorized  purchases  therefrom. 

(a)  The  provisions  of  sections  105  and  106  of  this  title  shall  not  be  deemed 
to  authorize  the  levy  or  collection  of  any  tax  on  or  from  the  United  States  or  any 
instrumentality  thereof,  or  the  levy  or  collection  of  any  tax  with  respect  to  sale, 
purchase,  storage,  or  use  of  tangible  personal  property  sold  by  the  United  States 
or  any  instrumentality  thereof  to  any  authorized  purchaser. 
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(b)  A person  shall  be  deemed  to  be  an  authorized  purchaser  under  this 
section  only  with  respect  to  purchases  which  he  is  permitted  to  make  from 
commissaries,  ship's  stores,  or  voluntary  unincorporated  organizations  of 
personnel  of  any  branch  of  the  Armed  Forces  of  the  United  States,  under 
regulations  promulgated  by  the  departmental  Secretary  having  jurisdiction  over 
such  branch. 


Sec.  108.  Same;  jurisdiction  of  United  States  over  Federal  areas  unaffected. 

The  provisions  of  sections  1 05-1 1 0 of  this  title  shall  not  for  the  purposes  of 
any  other  provision  of  law  be  deemed  to  deprive  the  United  States  of  exclusive 
jurisdiction  over  any  Federal  area  over  which  it  would  otherwise  have  exclusive 
jurisdiction  or  to  limit  the  jurisdiction  of  the  United  States  over  any  Federal  area. 


Sec.  109.  Same;  exception  of  Indians. 

Nothing  in  sections  105  and  106  of  this  title  shall  be  deemed  to  authorize 
the  levy  or  collection  of  any  tax  on  or  from  any  Indian  not  otherwise  taxed. 


Sec.  110.  Same;  definitions. 

As  used  in  sections  105-109  of  this  title— 

(a)  The  term  “person”  shall  have  the  meaning  assigned  to  it  in  section 
3797  of  title  26. 

(b)  The  term  “sales  or  use  tax"  means  any  tax  levied  on,  with  respect  to, 
or  measured  by,  sales,  receipts  from  sales,  purchases,  storage,  or  use  of 
tangible  personal  property,  except  a tax  with  respect  to  which  the  provisions  of 
section  104  of  this  title  are  applicable. 

(c)  The  term  “income  tax"  means  any  tax  levied  on,  with  respect  to,  or 
measured  by,  net  income,  gross  income,  or  gross  receipts. 

(d)  The  term  “State"  includes  any  Territory  or  possession  of  the  United 

States. 


(e)  The  term  “Federal  area"  means  any  lands  or  premises  held  or  acquired 
by  or  for  the  use  of  the  United  States  or  any  department,  establishment,  or 
agency,  of  the  United  States;  and  any  Federal  area,  or  any  part  thereof,  which  is 
located  within  the  exterior  boundaries  of  any  State,  shall  be  deemed  to  be  a 
Federal  area  located  within  such  State. 
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Sec.  111.  Same;  taxation  affecting  Federal  employees;  income  tax. 

(a)  General  Rule. --The  United  States  consents  to  the  taxation  of  pay  or 
compensation  for  personal  service  as  an  officer  or  employee  of  the  United 
States,  a territory  or  possession  or  political  subdivision  thereof,  the  government 
of  the  District  of  Columbia,  or  an  agency  or  instrumentality  of  one  or  more  of  the 
foregoing,  by  a duly  constituted  taxing  authority  having  jurisdiction,  if  the  taxation 
does  not  discriminate  against  the  officer  or  employee  because  of  the  source  of 
the  pay  or  compensation. 

(b)  Treatment  of  Certain  Federal  Employees  Employed  at  Federal 
Hydroelectric  Facilities  Located  on  the  Columbia  River.--  Pay  or  compensation 
paid  by  the  United  States  for  personal  services  as  an  employee  of  the  United 
States  at  a hydroelectric  facility  -- 

(1)  which  is  owned  by  the  United  States; 

(2)  which  is  located  on  the  Columbia  River;  and 

(3)  portions  of  which  are  within  the  States  of  Oregon  and  Washington, 

shall  be  subject  to  taxation  by  the  State  or  any  political  subdivision  thereof  of 
which  such  employee  is  a resident. 

(c)  Treatment  of  Certain  Federal  Employees  Employed  at  Federal 
Hydroelectric  Facilities  Located  on  the  Missouri  River  --  Pay  or  compensation 
paid  by  the  United  States  for  personal  services  as  an  employee  of  the  United 
States  at  a hydroelectric  facility  -- 

(1)  which  is  owned  by  the  United  States; 

(2)  which  is  located  on  the  Missouri  River;  and 

(3)  portions  of  which  are  within  the  States  of  South  Dakota  and  Nebraska, 

shall  be  subject  to  taxation  by  the  State  or  any  political  subdivision  thereof  of 
which  such  employee  is  a resident. 
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SUBJECT: 

Application  of  Charter  Section  9.1 18(b) 

MAY  3 1 2002 

REQUESTED  BY: 

Hon.  Aaron  Peskin 
Member,  Board  of  Supervisors 

SAN  FRANCISCO 
PUBLIC  LIBRARY 

PREPARED  BY: 

Burk  E.  Delventhal 
David  A.  Greenburg 
Deputy  City  Attorneys 

Question  Presented 

You  have  asked  whether:  (1)  contracts  for  professional  services  related  to  construction  in 
excess  of  $10  million  are  subject  to  approval  by  the  Board  of  Supervisors  under  Charter 
section  9.1 18(b);  (2)  Board  approval  is  required  for  modifications  to  contracts  that  were  initially 
not  subject  to  Board  approval  because  they  did  not  exceed  $10  million  or  10  years,  but  with  the 
modification  would  exceed  $10  million  or  10  years;  and  (3)  existing  contracts  that  were  entered 
into  in  reliance  on  prior  advice  from  our  office  would  be  rendered  invalid  if  we  now  conclude 
that  those  contracts  should  have  been  approved  by  the  Board. 

Short  Answer 

While  the  language  of  the  relevant  Charter  provisions  is  ambiguous,  we  conclude  that  a 
court  is  likely  to  hold  that  (1)  construction-related  professional  services  contracts,  such  as 
contracts  for  architectural,  engineering  and  construction  management  services  do  not  fall  within 
the  exception  for  construction  contracts  from  the  requirement  for  Board  approval  of  contracts  for 
$10  million  or  more  in  Charter  section  9.1 18(b);  (2)  Board  approval  is  required  for  contract 
modifications  where  a modification  causes  the  cumulative  amount  of  a contract  initially  not 
subject  to  Board  approval  to  exceed  $10  million,  or  causes  the  term  of  a contract  to  exceed  10 
years;  and  (3)  contracts  subject  to  Board  approval  under  this  opinion,  but  which  were  entered 
into  without  Board  approval,  remain  binding  upon  the  City,  although  any  future  modification  to 
such  contracts  will  require  Board  approval. 

Background/F  acts 

Under  Charter  section  9.1 18(b),  all  contracts  in  excess  of  $10  million  or  that  have  a term 
of  10  years  or  more,  except  for  construction  contracts,  are  subject  to  approval  by  the  Board  of 
Supervisors.  The  City  Attorney’s  Office  has  received  questions  in  the  past  concerning  the 
application  of  Charter  section  9.1 18(b)  to  construction-related  professional  services  contracts. 
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Although  we  have  not  previously  issued  formal  advice  on  these  questions  and  they  have  arisen 
infrequently,  deputies  have  given  varying  advice  to  departments  concerning  this  provision.  This 
opinion  is  intended  to  enunciate  the  City  Attorney’s  official  interpretation  of  section  9.1 18(b) 
and  to  address  the  impact  of  that  interpretation  on  contracts  that  have  previously  been  entered 
into  in  reliance  on  our  earlier  advice 


Analysis 

A.  Application  of  Section  9.118(b)  to  Professional  Services  Contracts 

Section  9.1 18(b)  states 

Unless  otherwise  provided  for  in  this  Charter,  and  with  the  exception  of  construction 
contracts  entered  into  by  the  City  and  County,  any  other  contracts  or  agreements  entered 
into  by  a department,  board  or  commission  having  a term  in  excess  of  ten  years,  or 
requiring  anticipated  expenditures  by  the  City  and  County  of  ten  million  dollars,  or  the 
modification  or  amendments  [sic]  to  such  contract  or  agreement  having  an  impact  of 
more  than  $500,000  shall  be  subject  to  approval  of  the  Board  of  Supervisors  by 
resolution. 

This  provision  excludes  “construction  contracts”  from  the  class  of  contracts  subject  to 
Board  approval.  Neither  the  Charter  nor  the  Administrative  Code  defines  the  term  “construction 
contract.”  Our  examination  of  state  and  local  law  found  no  clear  definition  of  the  term.1 
Accordingly,  the  meaning  of  the  term  “construction  contract”  as  used  in  section  9.1 18  is 
ambiguous. 

There  are,  however,  various  rules  for  interpreting  a charter  provision.  “We  look  first  to 
the  language  of  the  charter,  giving  effect  to  its  plain  meaning.  Where  the  words  of  the  charter 
are  clear,  we  may  not  add  to  or  alter  them  to  accomplish  a purpose  that  does  not  appear  on  the 
face  of  the  charter  or  from  its  legislative  history.”  ( Domar  Electric,  Inc.  v.  City  of  Los  Angeles 


1 While  state  law  contains  definitions  of  “construction  contract,”  these  definitions  address  specific  issues,  and  are 
not  consistent.  Compare  Civil  Code  §2783  (construction  contract  for  purposes  of  indemnity  agreements  includes 
contract  for  construction,  design,  surveying,  specification,  or  an  agreement  to  perform  any  services  “reasonably 
related  thereto”)  with  Gov’t.  Code  §14135  (governing  the  authority  of  the  Department  of  Transportation  to  enter  into 
professional  and  technical  services  contracts,  and  drawing  distinction  between  contracts  for  engineering  or 
architectural  services  and  construction  contracts)  and  18  Cal.  Admin.  Code  §1521  (defining  construction  contract  for 
sales  tax  purposes  as  the  erection,  construction,  alteration  or  repair  of  a building,  structure  or  other  improvement  on 
real  property).  The  San  Francisco  Administrative  Code  contains  no  definition  of  the  term  “construction  contract.” 
Administrative  Code  Chapter  6,  governing  public  works  contracting  procedures,  defines  “contract”  broadly,  so  as  to 
include  professional  design  and  consultant  services  as  well  as  construction.  (Admin.  Code  §6. 1(F)).  The  term 
“construction  contract,”  however,  is  not  defined.  Moreover,  at  the  time  the  voters  passed  Proposition  G,  in  1988, 
Chapter  6 did  not  contain  a definition  of  “contract.”  Similarly,  while  Administrative  Code  Chapters  10.25-10  and 
12D.A  (as  well  as  and  its  predecessor  Chapter  12D)  contain  references  to  “construction  contracts,”  the  term  is  not 
defined. 
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(1995)  9 Cal.4th  161,  171[intemal  citations  omitted].)  Where  the  meaning  of  statutory  language 
is  unclear  on  its  face,  courts  refer  to  the  statute’s  legislative  history.  ( Service  Employees 
International  Union  Local  715  v.  City  of  Redwood  City  (1995)  32  Cal.  App.  4th  53,  59.) 

Applying  these  principles  to  interpret  section  9.1 18(b),  we  find  support  for  the  position 
that  the  exception  covers  only  “pure”  construction  contracts,  and  does  not  extend  to  construction- 
related  professional  services  contracts.  Although  the  plain  wording  of  section  9. 1 1 8(b)  provides 
no  guidance  with  respect  to  its  intended  scope,  the  legislative  history  supports  this  view. 

In  December  1987,  Supervisors  Nancy  Walker  and  Richard  Hongisto  introduced  before 
the  Board  of  Supervisors  the  initial  proposal  for  Proposition  G (now  section  9. 1 1 8(b)).  The 
proposal  did  not  contain  the  exception  for  construction  contracts.  Rudolf  Nothenberg,  then  the 
City’s  Chief  Administrative  Officer,  requested  in  a February  2,  1988  letter  to  the  Clerk  of  the 
Board  (copy  attached)  that  the  Board  add  an  exception  for  construction  contracts.  The  letter 
pointed  out  that  the  ballot  measure  would  substantially  increase  the  time  period  for  award  of 
construction  contracts.  It  also  stated  that  this  delay  could  cause  difficulties  that  could  translate 
into  higher  costs  for  the  City  because  construction  contracts  have  tight  time  constraints  and 
require  strict  adherence  to  time  schedules,  and  because  fewer  contractors  may  bid  on  City 
contracts  due  to  the  length  of  delay  in  awarding  contracts.  The  Airport  also  submitted  comments 
to  the  Clerk  of  the  Board  on  February  8,  1988  (copy  attached)  expressing  concern  about  the 
consequences  of  delays  in  the  award  of  construction  contracts  that  would  occur  under  the 
proposed  ballot  measure. 

In  a July  5,  1988  letter  to  the  Clerk  of  the  Board  (copy  attached),  Mr.  Nothenberg 
reiterated  his  concerns  about  the  proposed  Charter  amendment,  and  requested  that  an  exception 
be  added  for  construction  contracts.  Mr.  Nothenberg  reasoned  that  construction  contracts  were 
awarded  following  a formal,  open  and  public  bid  process,  and  that  the  Board  of  Supervisors 
essentially  approved  such  projects  at  the  time  it  appropriated  funding.  Therefore,  there  should  be 
no  need  to  return  to  the  Board  of  Supervisors  for  subsequent  approval  of  the  award  of  the 
construction  contract.  Shortly  after  Mr.  Nothenberg ’s  July  5 letter,  the  Board  amended  the  draft 
proposition  to  include  the  exception  for  “construction  contracts.”  The  Board  placed  the  amended 
version  on  the  ballot  for  November  1988. 2 The  official  argument  in  support  of  Proposition  G, 
contained  in  the  voter  pamphlet,  stated  that  “[a]n  exception  is  made  for  construction  contracts 
because  of  the  volume  of  these  contracts  and  the  need  for  fast  turnaround  to  award  bids.” 


Proposition  G was  added  to  the  Charter  as  section  3.502  in  1988.  The  1996  Charter  renumbered  the  provision  as 
section  9.1 18(b),  and  replaced  the  opening  phrase  “Notwithstanding  any  other  provision  of  this  Charter,”  with  the 
present  phrase  “Unless  otherwise  provided  for  in  this  Charter.”  This  revision  was  intended  only  to  modernize  the 
Charter  language,  and  was  not  intended  as  a substantive  revision.  See  November  1995  San  Francisco  Voters 
Pamphlet  at  62  (saying  the  1996  Charter  specifically  retains  Board  approval  of  such  contracts);  Paid  Arguments  in 
Support  of  Proposition  E,  November  1995  San  Francisco  Voters  Pamphlet  (addressing  several  tunes  the 
modernization  of  the  language  in  the  new  Charter). 
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Unlike  construction  contracts,  contracts  for  construction-related  professional  services  are 
not  now,  and  were  not  at  the  time  the  voters  adopted  the  Charter  amendment,  subject  to  the  same 
type  of  open  and  public  competitive  bidding  procedures  that  apply  to  construction  contracts.3 
Thus,  the  rationale  for  the  exception  for  construction  contracts  contained  in  Mr.  Nothenberg’s 
letter  does  not  apply  to  these  professional  services  contracts.  In  addition,  the  justification  for  the 
exception  for  construction  contracts  set  forth  in  the  voter  pamphlet  is  inapplicable  to  professional 
services  contracts.  Most  professional  services  work  on  City  projects,  such  as  architectural, 
engineering  and  construction  management  services,  is  performed  by  City  personnel.  The  City 
has  rarely  contracted  for  professional  services  work  in  excess  of  $10  million.  Where  such  work 
is  contracted  out,  the  contract  is  typically  let  well  before  the  “pure”  construction  contract  for  the 
project.  Moreover,  had  the  Board  intended  to  include  construction-related  professional  services 
contracts  within  the  exception  in  section  9.1 18(b),  the  Board  could  have  chosen  more  specific 
language  or  used  a defined  term  to  make  clear  that  contracts  for  construction-related  services 
come  within  the  scope  of  the  exception. 

While  the  issue  is  not  free  from  doubt,  and  we  recognize  that  a few  deputies  in  the  office 
have  in  the  past  given  different  advice,  we  conclude  that  a court  is  likely  to  decide  that  the 
exception  from  Board  review  in  section  9.1 18(b)  does  not  extend  to  contracts  for  construction- 
related  professional  services  such  as  architectural,  engineering  and  construction  management 
services.  Thus,  future  contracts  for  construction-related  professional  services  in  excess  of  $10 
million  should  be  submitted  to  the  Board  for  approval. 

B.  Modifications  Causing  a Contract  to  Exceed  the  Threshold  Amount 

Your  second  question  concerns  the  application  of  section  9.1 18(b)  to  contracts  that  are 
initially  awarded  for  an  amount  under  $10  million,  or  a term  of  less  than  10  years,  and  thus  not 
subject  to  Board  review,  but  would  exceed  that  amount  as  a result  of  one  or  more  subsequent 
modifications.  As  with  approval  of  the  construction-related  professional  services  contracts 
discussed  above,  prior  interpretations  from  this  office  have  varied,  and  as  a result  City 
departments  have  diverged  with  respect  to  the  need  for  Board  approval  of  these  contract 
modifications. 

Following  the  same  principles  of  charter  interpretation  discussed  above,  the  plain 
meaning  of  section  9.1 18(b)  with  respect  to  the  scope  of  its  application  to  contract  modifications 
is  not  clear,  and  the  legislative  history  is  silent  on  this  issue  and  provides  no  guidance.  The 
language  of  section  9.1 18(b)  suggests  that  as  long  as  the  initial  contract  does  not  exceed  a ten- 
year  term  or  $10  million,  subsequent  modifications  need  not  be  approved  by  the  Board  even  if 
the  total  of  the  modifications  when  added  to  the  original  contract  exceeds  $10  million.  This 


3 At  the  time  Prop.  G was  drafted,  neither  the  Charter  nor  the  Administrative  Code  required  any  competitive  process 
for  the  award  of  contracts  for  construction-related  professional  service.  Chapter  6,  Article  III  of  the  Administrative 
Code  now  requires  competitive  procurement  procedures  for  construction-related  professional  services  but,  in 
contrast  to  construction  contracts,  not  an  award  based  solely  on  price. 
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reading  is  based  on  the  language  in  section  9.1 18(b)  referring  to  “amendments  to  such  contracts.” 
If  “such  contracts”  is  construed  as  referring  only  to  contracts  that  are  initially  subject  to  Board 
approval  because  the  contracts  are  either  greater  than  $10  million,  or  for  a term  of  greater  than 
ten  years,  then  amendments  to  any  contract  that  is  initially  for  a lesser  amount  or  a shorter  term 
would  not  be  subject  to  Board  approval  regardless  of  the  cumulative  amount  or  term  of 
subsequent  modifications.  A stronger  case  for  this  reading  arises  in  circumstances  where  the 
Board  has  made  an  appropriation  for  the  project,  thus  already  indicating  its  support. 

But  this  reading  conflicts  with  the  purpose  behind  section  9. 1 1 8(b).  Legislation  is 
presumed  to  intend  results  that  are  consistent  with  its  express  purpose.  (Santa  Clara  Local 
Transportation  Authority  v.  Guardino  (1995)  1 1 Cal.4th  220,  235.)  Here,  the  official  argument 
in  favor  of  Proposition  G stated  that 

Good  government  requires  that  those  responsible  for  the  budget  maintain  authority  over 
large  expenditures.  In  the  past,  city  departments  have  had  the  authority  to  make  these 
expenditures  without  first  obtaining  Board  approval.  With  this  change,  departments  will 
first  have  to  obtain  Board  approval. 

(Nov.  1988  San  Francisco  Voter’s  Pamphlet  at  p.  62;  see  also  Admin.  Code  §6.20  [breaking 
contract  up  into  smaller  pieces  to  avoid  competitive  bidding  requirements  constitutes  official 
misconduct].)  Under  the  literal  reading,  section  9.1 18(b)  would  exclude  from  Board  review 
contracts  that  exceed  the  ten  year  or  $10  million  threshold  only  as  a result  of  modifications 
subsequent  to  the  initial  award.  A department  could  avoid  Board  review  of  very  large  contracts 
by  simply  entering  into  an  initial  contract  for  less  than  ten  years  or  $10  million,  followed  by  any 
number  of  modifications,  as  long  as  no  single  modification  was  for  more  than  ten  years  or  $10 
million.4  This  result  is  at  odds  with  the  purpose  behind  the  requirement  for  Board  approval  of 
large  contracts.  Moreover,  the  provision  in  question  ‘“must  be  given  a reasonable  and  common 
sense  interpretation  consistent  with  the  apparent  purpose  and  intention  of  the  lawmakers, 
practical  rather  than  technical  in  nature,  which  upon  application  will  result  in  wise  policy  rather 
than  mischief  or  absurdity.”’  (Wise  v.  Pacific  Gas  & Electric  Co.  (1999)  77  Cal.  App.  4th  287, 
299,  quoting  DeYoung  v.  City  of  San  Diego  (1983)  147  Cal.  App.  3d  11,  17-18,  disapproved  on 
other  grounds,  Yamaha  Corp.  of  America  v.  State  Board  of  Equalization  (1998)  19  Cal. 4th  1, 

15.)  Adhering  to  the  literal  reading  of  section  9.1 18(b)  in  this  case  would  severely  undermine 
the  purpose  behind  its  enactment. 

Comparing  the  language  of  sections  9. 1 1 8(a)  and  (c)  with  the  language  of 
section  9.1 18(b)  also  supports  construing  this  provision  to  require  Board  approval. 

Section  9.1 18(a)  requires  Board  approval  of  contracts  generating  revenue  of  one  million  dollars 
or  more.  Section  9.1 18(c)  requires  Board  approval  of  leases  generating  revenue  of  one  million 


4 Indeed  under  this  literal  reading,  as  long  as  the  initial  contract  does  not  exceed  the  $10  million  threshold, 
subsequent  modifications,  no  matter  what  the  amount,  even  in  excess  of  $10  million,  would  not  be  subject  to 
section  9.118. 
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dollars  or  more,  or  with  terms  of  ten  years  or  more.  Both  sections  9.1 18(a)  and  (c)  specify  that 
they  apply  to  modification  of  contracts  that  when  entered  into  had  anticipated  revenue  in  excess 
of  one  million  dollars,  or  in  the  case  of  section  9.1 18(c),  a term  of  ten  years  or  more.  The  use  of 
this  specific  language  makes  clear  that  sections  9.1 18(a)  and  (c)  apply  only  to  modification  of 
contracts  if  these  sections  were  applicable  at  the  time  the  contract  was  entered  into, 
section  9.1 18(b),  on  the  other  hand,  contains  only  the  reference  to  modification  of  “such 
contracts.”  Had  the  Board  intended  that  section  9.1 18(b)  be  read  consistently  with 
sections  9.1 18(a)  and  (c),  the  Board  could  have  chosen  to  use  the  same  qualifying  language  that 
is  used  in  sections  9.1 18(a)  and  (c).  We  note,  however,  that  the  significance  of  the  Board’s 
choice  of  words  is  lessened  because  the  voters  passed  the  original  text  of  what  is  now 
sections  9. IT 8(a)  and  (c)  in  1978,  whereas  the  voters  did  not  pass  section  9.1 18(b)  until  1988. 5 

We  conclude  that  the  legally  safest  course  of  action  is  for  departments  to  obtain  Board 
approval  of  modifications  of  contracts  initially  below  the  $10  million  threshold  set  forth  in 
section  9.1 18(b)  at  the  time  that  any  modification  brings  the  total  amount  of  a contract  over  that 
threshold.  Thereafter,  consistent  with  the  language  of  section  9.1 1 8(b)  concerning 
modifications,  any  modification  that  exceeds  $500,000  would  be  subject  to  Board  approval.  In 
light  of  the  ambiguity  created  by  the  possible  literal  reading  of  this  Charter  section,  however,  the 
Board  of  Supervisors  could  pass  legislation  interpreting  the  scope  of  the  exception  in  section 
9.1 18(b)  to  clarify  whether  contracts  that  did  not  initially  require  Board  approval  would  need  to 
be  approved  by  the  Board  under  these  circumstances.  While  the  Board  may  not  make 
substantive  amendments  by  legislation  to  the  Charter,  the  Board  may  nonetheless  interpret  the 
Charter  where  the  terms  are  ambiguous  when  read  with  existing  law.  ( Creighton  v.  City  of  Santa 
Monica  (1984)  160  Cal.  App.  3d  1011,  1021.) 

For  the  same  reasons  discussed  above  with  respect  to  contracts  in  excess  of  $10  million, 
we  likewise  conclude  where  a contract  not  otherwise  subject  to  Board  approval  is  modified  to 
extend  to  the  term  to  ten  years  or  longer,  the  contract  should  be  approved  by  the  Board. 

C.  Effect  of  this  Opinion  on  Prior  Contracts 

The  conclusions  that  we  have  reached  in  this  opinion  may  raise  concerns  about  the 
validity  of  contracts  and  modifications  to  contracts  subject  to  Charter  section  9.1 18(b)  that  were 
entered  into  previously  without  seeking  Board  approval.  We  recognize  that  these  contracts  may 
have  been  entered  into  in  reliance  on  advice  from  this  office,  based  on  the  ambiguities  in  the 
Charter  provisions. 

The  conclusions  we  have  reached  regarding  the  need  for  Board  approval  of  contracts 
under  Charter  section  9.1 18  should  be  applied  prospectively  only.  Generally,  contracts  with 


5 Sections  9.1 18(a)  and  9.1 18(c)  were  approved  by  the  voters  as  Proposition  I in  November,  1978. 

Section  9.1 18(a)  was  originally  codified  as  section  3.502,  and  section  9.1 18(c)  as  section  7.402-1  of  the  1932 
Charter. 
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governmental  agencies  are  not  valid  if  legally  mandated  procedures  are  not  followed.  Here, 
however,  where  a contract  or  modification  has  been  previously  approved  by  the  requisite  City 
officials,  and  approved  by  this  office  as  to  form  based  on  ambiguous  language  in  the  Charter,  the 
contract  or  modification  is  binding  on  the  City.  Effective  immediately,  however,  this  office  will 
not  approve  any  contracts  with  a cost  to  the  City  in  excess  of  $10  million  for  construction-related 
professional  services,  nor  will  we  approve  any  modifications  to  contracts  subject  to  Charter 
section  9.1 18(b)  where  the  amount  of  the  modification  increase  the  total  of  the  contract  to  $10 
million  or  more,  or  extends  the  term  of  the  contract  to  10  years  or  more  unless,  in  each  instance, 
the  contract  or  modification  has  first  been  approved  by  the  Board 

Conclusion 

For  the  reasons  set  forth  above,  we  conclude  that  (1)  construction-related  professional 
services  contracts,  such  as  contracts  for  architectural,  engineering  and  construction  management 
services  for  $10  million  or  more,  do  not  fall  within  the  exception  to  Board  of  Supervisors 
approval  for  construction  contracts  in  Charter  section  9.1 18(b);  (2)  Board  of  Supervisors 
approval  is  required  for  contract  modifications  where  a modification  causes  the  cumulative 
amount  of  a contract  initially  not  subject  to  Board  approval  to  exceed  $10  million,  or  causes  the 
term  of  a contract  to  exceed  10  years;  and  (3)  previously  approved  contracts  remain  binding 
upon  the  City,  although  any  modifications  to  such  contracts  will  require  Board  approval. 

Please  do  not  hesitate  to  contact  this  office  if  you  have  any  questions  concerning  these 

issues. 


Attachments 
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Very  truly  yours, 

DENNIS  J.  HERRERA 
City  Attorney 


BURK  E.  DELVENTHAL 
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Dear  Mr.  Taylor: 


Mr.  John  L.  Taylor 
Clerk  of  the  Board 


Subject:  File  486-87,  Ballot  Measure 


Board  of  Supervisors 
Room  235,  City  Hall 
San  Francisco,  CA  94102 


'fr- 


This  is  in  response  to  your  letter  concerning  the  proposed  Charter 
Amendment  relating  to  the  duty  of  the  Board  of  Supervisors  to  approve 
contracts  of  the  City  and  County  that  anticipate  revenues  of  10  million 
dollars  or  more  or  have  a term  of  ten  years  .or  more  or  anticipate  expen- 
ditures of  10  million  dollars  or  more. 

We  have  consulted  with  the  Department  of  Public  Works,  the  Purchaser  and 
the  Moscone  Center  Expansion  Project  and  can  advise  that  passage  of  this 
measure  would  have  the  following  consequences: 

The  legislation  would  add  substantially  to  the  time  period 
required  for  award  of  City  construction  projects,  all  of  which  are 
awarded  on  an  open  bid  basis.  Currently,  these  contracts  are 
first  the  subject  of  design  work,  then  bids  are  reviewed  by  the 
Human  Rights  Commission  and  protests  from  other  bidders  are  con- 
sidered. Construction  contracts  have  tight  time  constraints  of 
weather,  state  or  federal  grant  requirements,  construction 
sequencing,  court  mandates,  equipment  availability,  environmental 
review  and  coordination  with  other  agencies.  All  of  these  require 
adhering  to  tight  schedules  in  order  to  stay  within  funding  avail- 
ability. 

It  is  possible  that  the  addition  of  time  to  the  construction 
contract  process  would  lead  to  higher  bids  or  to  contractors 
declining  to  participate  in  the  bid  due  to  the  length  of  delay  in 
awarding  contracts. 

We  can  understand  the  concern  of  the  Board  with  respect  to  certain  large 
contracts  which  may  not  be  subject  to  the  open  bid  and  other  eiistent 
City  processes.  Construction  contracts,  on  the  other  hand,  are  publicly 
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and  openly  bid._  We  have  cited  other  reasons  why  it  is  not  practical  to 
include  construction  contracts  in  this  proposed  Charter  Amendment.  There- 
fore, I would  request  amendment  of  the  measure  to  exempt  construction 
contracts. 


Rudolf  Nothenberg 

Chief  Administrative  Officer 
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Mr.  John  L.  Taylor 
Clerk  of  the  Board 
Board  of  Supervisors 
Room  235,  City  Hall 
San  Francisco,  CA  94102 

Dear  Mr.  Taylor: 

Subject:  File  486-87,  Ballot  Measure 

Thant  you  for  asking  us  to  comment  on  the  proposed  Charter  Amendment 
which  would  require  the  Board  of  Supervisors  to  approve  all  contracts  if 
the  value  thereof  is  $10.0  million  or  more  or  if  the  term  is  for  10  or 
more  years.  The  proposed  language  would  also  appear  to  require  Board 
approval  of  all  amendments  to  such  contracts.. 

We  are  not  sure  that  the  Board  intends  to  include  construction  contracts 
let  in  a bidding  process  in  this  amendment.  If  that  is  the  consequence 
of  this  proposal  we  are  vehemently  opposed  to  it.  There  is  a very 
precise  method  of  dealing  with  construction  contracts  awarded  by  the  City 
and  that  process  has  not  caused  problems  that  would  seem  to  require  each 
major  construction  contract  award  to  achieve  legislative  approval.  The 
Board  approves  each  of  these  projects  when  it  mates  the  decision  to 
authorize  the  project  and  appropriates  the  funds.  The  bidding  process 
and  consequent  contract  award  is  an  administrative  act  consequent  to  the 
policy  act  of  authorization  and  should  in  my  opinion  remain  that. 

In  addition  to  the  policy  issue,  there  are  some  practical  considerations: 

1.  The  legislation  would  add  substantially  to  the  time  period  required 
for  award  of  City  construction  projects,  all  of  which  are  awarded 
on  an  open  bid  basis.  Currently,  these  contracts  are  first  the 
subject  of  design  wort,  then  bids  are  reviewed  by  the  Human  Rights 
Commission  and  protests  from  other  bidders  are  considered. 
Construction  contracts  have  tight  time  constraints  of  weather, 
state  or  federal  grant  requirements,  construction  sequencing,  court 
mandates,  equipment  availability,  environmental  review  and 
coordination  with  other  agencies.  All  of  these  require  adhering  to 
tight  schedules  in  order  to  stay  within  funding  availability. 

2.  It  is  also  possible  that  the  addition  of  time  to  the  construction 
contract  process  would  lead  to  higher  bids  or  to  contractors 
declining  to  participate  in  the  bid  due  to  the  length  of  delay  in 
awarding  contracts. 


Mr.  John  Taylor 
July  6,  1988 
Page  Two 


Given  the  above,  we  would  most  urgently  request  that  the  Committee  amend 
the  proposal  to  specifically  eiclude  Construction  Contracts  from  the 
provisions  of  this  amendment.  We  would  also  suggest  that  the  Committee 
consider  establishing  some  "de  minimis"  exclusion  for  contract  amendments 
to  avoid  being  inundated  with  relatively  minor  contract  amendments  during 
the  life  of  a contract. 


Rudolf  Nothenberg 

Chief  Administrative  Officer 
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Question  Presented 


You  have  asked  for  general  advice  about  the  roles  and  duties  of  the  Commission  on  the 
Status  of  Women  ("Commission"),  individual  Commissioners  and  the  department  head  in 
administering  the  Department  on  the  Status  of  Women  (“department”).  More  specifically,  you 
have  asked  what  the  roles  and  duties  of  the  Commission  and  department  head  are  in  preparing 
the  budget  and  in  hiring  department  employees. 

Short  Answer 


The  roles  of  the  Commission,  individual  commissioners  and  the  department  head  are  set 
forth  in  San  Francisco’s  Charter  and  Administrative  Code.  As  described  more  fully  below,  the 
Commission  is  authorized  to  establish  plans,  policies  and  goals  for  the  department,  while  the 
department  head  is  responsible  for  the  day-to-day  management  and  administration  of  the 
department.  As  a body,  the  Commission  may  set  administrative  policy  for  the  department, 
provided  that  it  gives  its  direction  solely  through  the  department  head.  If  the  department  head 
does  not  follow  the  Commission’s  instructions  on  a particular  administrative  matter,  the 
Commission  may  either  accept  the  department  head’s  decision  or  remove  her.  Except  for 
purposes  of  inquiry,  individual  commissioners  may  not  initiate  or  take  actions  in  their  official 
capacity  without  Commission  authorization.  Further,  commissioners  may  not  interfere  with  the 
administration  of  the  department. 

The  department  head  or  her  designee  is  responsible  for  preparing  the  department’s 
budget.  The  Commission  must  approve  the  budget  or  any  budget  modification  or  fund  transfer 
requiring  the  approval  of  the  Board  of  Supervisors.  After  the  Commission  approves  the  budget 
or  modification,  the  Commission  forwards  it  to  the  Mayor  to  initiate,  prepare  and  submit  the 
annual  proposed  budget  to  the  Board  of  Supervisor  on  behalf  of  the  executive  branch. 
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The  department  head  is  the  appointing  officer  for  the  department  under  the  civil  service 
system.  When  filling  a civil  service  position,  the  department  head  selects  the  employee  from 
those  qualified  applicants  identified  by  the  Department  of  Human  Resources,  consistent  with 
civil  service  rules  and  procedures.  The  Commission  may  set  policies  regarding  the  process  for 
hiring  for  civil  service  positions,  provided  that  such  policies  do  not  conflict  with  federal,  state,  or 
local  law,  civil  service  rules  or  Department  of  Human  Resources  policies. 

The  department  head  has  sole  discretion  for  filling  a civil  service-exempt  position.  The 
Commission  may  set  policies  governing  the  process  for  hiring  exempt  employees,  provided  that 
those  policies  do  not  conflict  with  any  federal,  state  and  local  laws  or  rules  governing  the  hiring 
of  City  employees.  Again,  if  the  department  head  chooses  not  to  follow  the  Commission’s 
policies,  the  Commission  may  either  accept  the  department  head’s  decision  or  remove  her. 

Analysis 


The  Role  of  the  Commission 

• San  Francisco  Charter  section  4.102  sets  forth  the  powers  and  duties  of  City  commissions 
within  the  executive  branch.1  Each  commission  shall: 

1.  Formulate,  evaluate  and  approve  goals,  objectives,  plans  and  programs  and  set 
policies  consistent  with  the  overall  objectives  of  the  City  and  County,  as  established 
by  the  Mayor  and  the  Board  of  Supervisors  through  the  adoption  of  City  legislation; 

2.  Develop  and  keep  current  an  Annual  Statement  of  Purpose  outlining  its  areas  of 
jurisdiction,  authorities,  purpose  and  goals,  subject  to  review  and  approval  by  the 
Mayor  and  the  Board  of  Supervisors; 

3.  After  public  hearing,  approve  applicable  departmental  budgets  or  any  budget 
modifications  or  fund  transfers  requiring  the  approval  of  the  Board  of  Supervisors, 
subject  to  the  Mayor's  final  authority  to  initiate,  prepare  and  submit  the  annual 
proposed  budget  on  behalf  of  the  executive  branch  and  the  Board  of  Supervisors’ 
authority  under  [Charter]  Section  9.103;2 

4.  Recommend  to  the  Mayor  for  submission  to  the  Board  of  Supervisors  rates,  fees  and 
similar  charges  with  respect  to  appropriate  items  coming  within  their  respective 
jurisdictions; 


1 Unless  otherwise  specified,  all  further  statutory  references  are  to  the  San  Francisco  Charter. 

2 Each  department  is  responsible  for  providing  the  Mayor  and  Board  of  Supervisors  with  a mission-driven  budget 
that  describes  each  proposed  activity  of  the  department  and  the  cost  of  the  activity.  (§9. 114.) 
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5.  Unless  the  Charter  provides  a different  procedure  for  appointing  department  heads, 
submit  to  the  Mayor  at  least  three  qualified  applicants,  and  if  rejected,  to  make 
additional  nominations  in  the  same  manner,  for  the  position  of  department  head, 
subject  to  appointment  by  the  Mayor; 

6.  Remove  a department  head;  the  Mayor  may  recommend  removal  of  a department 
head  to  the  commission,  and  it  shall  be  the  commission's  duty  to  act  on  the  Mayor's 

' recommendation  by  removing  or  retaining  the  department  head  within  30  days; 
failure  to  act  on  the  Mayor's  recommendation  shall  constitute  official  misconduct; 

7.  Conduct  investigations  into  any  aspect  of  governmental  operations  within  its 
jurisdiction  through  the  power  of  inquiry,  and  make  recommendations  to  the  Mayor 
or  the  Board  of  Supervisors; 

8.  Exercise  such  other  powers  and  duties  as  shall  be  prescribed  by  the  Board  of 
Supervisors;  and 

‘ 9.  Appoint  an  executive  secretary  to  manage  the  affairs  and  operations  of  the  board  or 
commission. 

(§4.102.)  To  carry  out  their  duties,  commissions  may  hold  hearings  and  take  testimony. 
(§4.102(10).) 

The  Charter  also  restricts  how  commissions  may  deal  with  administrative  affairs: 

Each  board  or  commission,  relative  to  the  affairs  of  its  own  department,  shall  deal 
with  administrative  matters  solely  through  the  department  head  or  his  or  her  designees, 
and  any  dictation,  suggestion  or  interference  herein  prohibited  on  the  part  of  any  member 
of  a board  or  commission  shall  constitute  official  misconduct;  provided,  however,  that 
nothing  herein  contained  shall  restrict  the  board  or  commission's  power  of  hearing  or 
inquiry  as  provided  in  this  Charter. 

As  we  have  previously  advised,  this  restriction,  which  originated  in  the  1932  Charter, 
“establishes  a chain  of  command  that  governs  the  operation  of  departments  under  commissions. 
The  commission  sets  policy  and  communicates  that  policy  to  the  executive  director,  who  in  turn 
is  responsible  for  its  execution.”3  (City  Attorney  Opinion  90-01,  p.  2.)  As  we  stated: 

[Tjhere  is  no  prohibition  . . . against  a commission  dictating  administrative  policy  for  its 
department,  so  long  as  the  board  or  commission  proceeds  in  the  manner  provided  by  the 
charter.  ...  [a]  board  or  commission  may  act  only  at  a noticed  meeting  attended  by  a 
quorum  of  the  commission  or  its  committees,  and  only  by  means  of  a vote  of  the 


3 See  1932  San  Francisco  Charter  section  3.500(i). 
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commission  or  its  committees.  So  long  as  a commission  complies  with  these  Charter 
requirements,  it  enjoys  a broad  authority  to  address  administrative  matters  within  its  own 
department. 

(Id.  at  p.  3.) 

Finally,  the  requirement  that  a commission  deal  with  administrative  matters  solely 
through  the  department  head  does  not  apply  to  actions  taken  through  the  commission’s  power  of 
hearing  or  inquiry.  (§4.102.)  ‘The  commission’s  power  of  inquiry  includes  the  authority  to  call 
any  department  officer  or  employee  before  the  commission  to  answer  questions  regarding  the 
operations  of  the  department.  But  if  the  commission  wants  to  make  changes  in  departmental 
operations  as  a result  of  those  inquiries,  it  must  still  address  its  directives  to  the  department’s 
chief  executive  officer.”  (City  Attorney  Opinion  90-01,  p.  4.) 

The  Role  of  Individual  Commissioners 

The  Charter  reposes  the  power  and  duties  of  commissions  in  the  commission,  as  a whole, 
and  not  individual  members.  (§4.102.)  The  Charter  requires  commissions  to  act  at  public 
meetings.  (§4.104;  see  also  Gov’t.  Code  §54953  [requiring  local  commissions  to  act  in  public 
meetings].)  In  addition,  a quorum  of  the  commission  must  be  present  for  it  to  act.  (§4. 104;  see 
also  Gov’t.  Code  §54952.6  [defining  “action  taken”  as  a collective  decision  or  commitment 
made  by  a majority  of  members  of  a commission].)  Thus,  a commission  exercises  its  power  as  a 
body.  Members  lack  the  authority  to  exercise  the  powers  of  the  commission  as  individuals, 
although  commissions  may  designate  individual  commissioners  to  perform  assigned  duties,  such 
as  monitoring  the  progress  of  a departmental  program  and  reporting  information  on  the  program 
to  the  commission. 

In  addition,  as  noted  above,  Charter  section  4.102  imposes  an  additional  restriction  on 
individual  commissioners.  The  section  provides  that  “any  dictation,  suggestion  or  interference 
[in  administrative  affairs]  herein  prohibited  on  the  part  of  any  member  of  a board  or  commission 
shall  constitute  official  misconduct . . ..”  Thus,  in  addition  to  requiring  that  a commission  deal 
with  administrative  matters  solely  through  the  department  head  or  his  or  her  designees,  section 
4.102  prohibits  individual  members  of  boards  and  commissions  from  dictating,  suggesting  or 
interfering  in  administrative  matters.  (City  Attorney  Opinion  90-01,  p.3.)  The  prohibition  does 
not,  however,  prevent  individual  commissioners  from  seeking  information  from  the  department 
head  about  the  department’s  operations.  Further,  with  the  department  head’s  consent, 
commissioners  may  also  seek  information  from  department  staff. 

The  president  or  vice-president  of  a commission  does  not  enjoy  any  greater  authority  in 
this  regard.  The  Charter  permits  a commission  to  adopt  rules  and  regulations  consistent  with  the 
Charter  and  City  ordinances.  (§4.104.)  Under  this  authority,  most  commissions  adopt  rules 
providing  for  the  election  of  a president  to  preside  over  meetings.  Section  4.102  does  not  except 
commission  officers  from  its  prohibition  against  interference  with  administrative  affairs.  “[A] 
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rule  granting  the  president  such  authority  would  conflict  with  the  Charter  and  be  void.”  (City 
Attorney  Opinion  90-01,  p.5.)  Thus,  except  for  the  purposes  of  inquiry,  individual 
commissioners  may  not  initiate  or  take  actions  in  their  official  capacity  without  commission 
authorization.  Further,  commissioners  may  not  interfere  with  the  administration  of  the 
department. 

The  Role  of  the  Department  Head 

The  Charter  also  sets  forth  the  responsibilities  of  the  department  head.  Charter  section 
4.126  provides  that  the  department  head  is  responsible  for  the  "administration  and  management 
of'  her  department.  The  department  head  may: 

1.  Appoint  qualified  individuals  to  fill  all  positions  within  their  departments  that  are 
exempt  from  the  Civil  Service  provisions  of  this  Charter; 

2.  Adopt  rules  and  regulations  governing  matters  within  the  jurisdiction  of  their 
respective  departments,  subject,  if  applicable,  to  Section  4.102;  and 

3.  With  the  approval  of  the  City  Administrator,  reorganize  their  respective  departments. 
(Ibid.,  emphasis  added.) 

San  Francisco  Administrative  Code  section  33.3  expressly  provides  that  the  Executive 
Director  of  the  Commission  is  the  department  head  and  authorizes  her  to  carry  out  the  functions 
enumerated  in  Charter  section  4.126.  San  Francisco  Administrative  Code  section  2A.30  further 
specifies  the  roles  and  duties  of  the  department  head.  Section  2A.30  provides,  "[ejach 
department  head  shall  be  immediately  responsible  for  the  administration  of  his  or  her  department 
. . . [and]  shall  act  as  the  'appointing  officer'  under  the  civil  service  provisions  of  the  Charter  for 
the  appointing,  disciplining  and  removal  of  such  officers,  assistants  and  employees  as  may  be 
authorized." 

The  department  head  must  “issue  or  authorize  all  requisitions  for  the  purchase  of 
materials,  supplies  and  equipment  required  by  [the]  department . . (Ibid.)  The  department 
head  must  also  recommend  to  the  Board  of  Supervisors  such  ordinances  as  may  be  required  to 
carry  out  the  department’s  powers  and  duties.  (Ibid.)  Finally,  through  the  Mayor,  each 
department  head  “may  suggest  the  creation  of  positions  subject  to  the  provisions  of  the  Charter, 
and  may  reduce  the  forces  under  his  or  her  jurisdiction  to  conform  to  the  needs  of  the  work  for 
which  he  or  she  is  responsible.”  (Ibid.)  The  authority  to  reduce  workforces  may  be  limited  by 
collective  bargaining  agreements  with  covered  employees. 

The  Budget  Process 

Each  department  must  prepare  a “mission-driven  budget”  that  describes  each  proposed 
activity  of  the  department  and  the  cost  of  the  activity.  In  addition,  the  budget  must  include  the 
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customers  or  clients  served  by  the  department,  the  service  outcomes  desired  by  the  department’s 
programs  or  activities,  the  strategic  plans  that  guide  each  program  and  activity,  the  productivity 
goals  that  measure  progress  toward  strategic  plans,  the  extent  to  which  the  department  achieved, 
exceeded  or  failed  to  meet  is  goals,  objectives  and  any  identified  spending  constraints.  (§  9.1 14.) 
The  department  must  prepare  its  budget  estimates  in  the  form  that  the  Controller,  after  consulting 
with  the  Mayor,  directs  in  writing.  (Ibid.) 

As  noted  above,  the  Commission  must  approve  the  budget  before  its  submission  to  the 
Mayor’s  Office  and  Board  of  Supervisors.  (§4.102.)  In  addition,  the  Commission  must  approve 
any  budget  modifications  or  fund  transfers  requiring  the  approval  of  the  Board  of  Supervisors. 
(Ibid.)  After  the  Commission  approves  the  budget  or  modification,  the  Commission  forwards  it 
to  the  Mayor  to  initiate,  prepare  and  submit  the  annual  proposed  budget  to  the  Board  of 
Supervisors  on  behalf  of  the  executive  branch.  (See  Article  IX.) 

The  Hiring  Process 

The  San  Francisco  Charter  establishes  a civil  service  merit  system  governing  the 
employment  of  City  employees.  The  civil  service  system  governs  applications,  examinations, 
eligibility,  appointments,  promotions,  transfers,  lay-offs,  and  designation  of  positions. 

(§10.101.)  The  Civil  Service  Commission  is  charged  with  adopting  the  rules,  policies  and 
procedures  of  the  civil  service  system.  (Ibid.)  As  the  personnel  department  for  the  City,  the 
Department  of  Human  Resources  carries  out  that  system.  (§10.102.)  Accordingly,  when  a 
department  is  hiring  for  a civil  service  position,  the  Department  of  Human  Resources  is  charged 
with  selecting  qualified  candidates,  on  the  basis  of  merit  and  fitness.  (Ibid.)  As  appointing 
officer,  the  department  head  selects  the  employee  from  those  qualified  applicants,  consistent  with 
civil  service  rules  and  procedures.  (S.F.  Admin.  Code  §2A.30.)  The  Commission  may  set 
policies  regarding  the  process  for  hiring  for  civil  service  positions,  provided  that  such  policies  do 
not  conflict  with  federal,  state,  or  local  law,  civil  service  rules  or  Department  of  Human 
Resources  policies. 

The  civil  service  system  and  its  procedures  do  not  govern  the  hiring  for  exempt  positions. 
(§10.104.)  As  noted  above,  the  department  head  is  responsible  for  making  exempt  appointments. 
(§4.126.)  Thus,  the  department  head  has  sole  discretion  in  filling  those  exempt  positions.  In  the 
Ordinance  establishing  the  duties  of  the  Commission  and  its  department,  the  Board  of 
Supervisors  has  directed  the  Executive  Director,  as  the  department  head,  to  ensure  that  the 
Commission’s  staff  have  “demonstrated  commitment  and  expertise  in  working  on  behalf  of 
women’s  issues  and  gender  equity.”  (S.F.  Admin.  Code  §33.3..) 

Although  the  department  head  has  sole  discretion  in  filling  exempt  positions,  as  noted 
above,  the  Commission  may  set  policies  for  the  department  and  may  direct  the  administration  of 
the  department  through  the  department  head.  (§4.102.)  Thus,  the  Commission  may  set  policies 
governing  the  process  for  hiring  exempt  employees,  provided  that  those  policies  do  not  conflict 
with  any  federal,  state  and  local  laws  and  rules  governing  the  hiring  of  City  employees.  Again,  if 
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the  department  head  chooses  not  to  follow  the  Commission’s  policies,  the  Commission  may 
either  accept  the  department  head’s  decision  or  remove  her.  (City  Attorney  Opinion  90-01,  p.3.) 

We  hope  you  have  found  this  information  to  be  helpful.  If  we  can  provide  any  further 
assistance,  please  do  not  hesitate  to  call  on  us. 


Very  truly  yours, 


DENNIS  J.  HERRERA 
City  Attorney 


Amy  S.  Ackerman 
Deputy  City  Attorney 


APPROVED: 
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SUBJECT:  Updated  Checklist  of  Notice/Agenda/Minutes  Requirements 


PREPARED  BY:  Amy  S.  Ackerman 

Deputy  City  Attorney 


This  checklist  is  a supplement  to  our  annual  publication,  “An  Overview  of  the  Laws 
Governing  the  Conduct  of  Public  Officials.”  This  checklist  is  designed  to  help  policy 
bodies  comply  with  state  and  City  sunshine  laws.  This  memorandum  has  been  updated 
to  reflect  changes  to  the  Brown  Act,  effective  on  January  1 , 2003,  and  changes  to  the 
Administrative  Code,  effective  on  January  31 , 2003.  For  more  information  on  the 
sunshine  requirements,  please  consult  the  Overview  or  the  Deputy  City  Attorney 
assigned  to  your  policy  body. 

I.  NOTICE  OF  MEETINGS.  These  requirements  apply  to  all  policy  bodies,  including  all 
boards  and  commissions,  whether  Charter-created  or  not,  committees,  task  forces,  and 
committees  of  commissions/boards. 

A.  Regular  Meetings. 

• Each  policy  body  must  establish  a time  and  place  for  regular  meetings  by 
ordinance,  resolution,  motion,  or  bylaws;  and 

• Each  policy  body  must  post  the  regular  meeting  time  and  place  on  the 
department  website. 

• No  other  notice  of  regular  meetings  is  required.  Policy  bodies  must,  however, 
mail  and  post  agendas  of  the  meetings.  (See  Section  II.,  below.) 

B.  Special  Meetings  Held  at  the  Regular  Meeting  Location. 

The  policy  body  must  provide  the  notice  of  the  meeting  and  agenda  (which  may  be  one 
document)  at  least  72  hours  in  advance  of  meeting: 

• To  commissioners; 

• To  members  of  the  media  who  have  requested  notice  in  writing; 
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• By  mail,  to  members  of  the  public  who  have  requested,  in  writing,  to  receive 
copies  of  agendas  and  agenda  packets;  and 

• Post  the  Notice/Agenda  at  the  San  Francisco  Main  Library  Government 
Information  Center,  website,  meeting  site,  and  department  office. 

C.  Special  Meetings  at  Alternative  Locations. 

The  policy  body  must  provide  the  notice  of  the  meeting  15  days  before  the  meeting1: 

• To  commissioners; 

• To  members  of  the  media  who  have  requested  notice  in  writing; 

• By  mail,  to  members  of  the  public  who  have  requested  in  writing,  to  receive 
copies  of  agendas  and  agenda  packets;  and 

• Post  the  Notice  at  the  San  Francisco  Main  Library  Government  Information 
Center,  website,  meeting  site,  and  department  office. 

The  agenda  for  the  special  meeting  must  be  posted  and  mailed  72  hours  in  advance. 

(See  Section  II.,  below.) 

The  alternative  meeting  site  must  be  accessible  to  persons  with  disabilities. 

D.  Canceling/Continuing/Rescheduling  Meetings. 

Notice  of  the  change  must  be  provided  to  the  public  as  soon  as  reasonably  possible. 

The  policy  body  must: 

• Post  the  cancellation  at  the  San  Francisco  Main  Library  Government  Information 
Center,  at  the  meeting  site  and  on  the  policy  body’s  website. 

• If  sufficient  time  permits,  mail  notice  of  the  meeting  change  to  those  members  of 
the  public  who  have  requested,  in  writing,  to  receive  meeting  agendas. 

II.  AGENDAS.  These  requirements  apply  to  all  policy  bodies,  including  all  boards  and 

commissions,  whether  Charter-created  or  not,  committees,  task  forces,  and  committees 

of  commissions/boards. 

A.  Posting  and  Mailing  Agendas. 

The  policy  body  must: 


1 Where  the  meeting  is  held  in  a different  room  number  in  the  same  building,  the  15-day  notice  provision 
does  not  apply. 
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• Provide  two  copies  of  the  agenda  to  the  San  Francisco  Main  Library  Government 
Information  Center  at  least  72  hours  before  the  meeting. 

• Post  the  agenda  at  the  website,  meeting  location  and  department  office  at  least 
72  hours  before  a meeting. 

• At  least  72  hours  before  the  meeting,  mail  copies  of  agendas  and  agenda 
packets  to  Commissioners. 

• Mail  copies  of  agendas  and  agenda  packets  at  same  time  as  to  Commissioners 
to  any  member  of  the  public  who  has  requested  to  receive  the  information  in 
writing. 

B.  Content  of  Agendas. 

1.  Specific  Agenda  Items. 

• Must  include  a meaningful  description  of  each  item  of  business  to  be 
transacted  or  discussed.  Must  be  sufficiently  clear  and  specific  to  alert  a 
person  of  average  intelligence  and  education  whose  interests  are  affected 
that  he  or  she  may  have  reason  to  attend  the  meeting  or  seek  more 
information  on  the  item. 

• Must  include  whether  the  entity  will  take  action  - and  a description  of  the 
proposed  action  - or  a statement  that  the  item  is  for  discussion  only.  If  the 
item  is  posted  as  a discussion  item,  the  policy  body  may  not  take  action  on 
the  item  at  that  meeting. 

• Must  refer  to  explanatory  documents,  such  as  correspondence  or  reports,  that 
have  been  provided  to  the  policy  body  in  connection  with  an  agenda  item. 

Referenced  documents  of  one  page:  must  be  posted  adjacent  to  the 
agenda. 

Referenced  documents  of  more  than  one  page:  note  on  agenda  that 
documents  are  available  for  public  inspection  and  copying  at  a location 
indicated  on  the  agenda  during  normal  office  hours. 

2.  Form  Language  Required  on  Every  Agenda. 

• Time,  day  and  location  of  meeting. 

• That  public  comment  will  be  taken  on  each  item. 
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• Name  of  contact  person  and  location  where  public  may  inspect  documents 
referred  to  on  agenda. 

• Information  regarding  how,  to  whom,  and  when  a request  for  a disability- 
related  modification  or  accommodation,  including  auxiliary  aids  or  services 
may  be  made  by  a person  with  a disability  who  requires  a modification  or 
accommodation  in  order  to  participate  in  the  public  meeting.2 

We  suggest  you  use  the  following  format: 

To  obtain  a disability-related  modification  or  accommodation,  including 
auxiliary  aids  or  services,  to  participate  in  the  meeting,  please  contact 
________  at  least  two  business  days  before  the  meeting. 

• The  address,  area  code  and  phone  number,  fax  number,  e-mail  address,  and 
a contact  person's  name  for  the  Sunshine  Ordinance  Task  Force.  In  addition, 
each  agenda  must  include  information  on  how  to  obtain  a free  copy  of  the 
Sunshine  Ordinance. 

Currently,  that  information  is: 

Donna  Hall 

Sunshine  Ordinance  Task  Force 

City  Hall,  Room  244 

1 Dr.  Carlton  B.  Goodlett  Place 

San  Francisco,  CA  94102-4689 

Phone:  (415)  554-7724,  Fax:  (415)  554-7854 

E-mail:  Donna.Hall@sfgov.org 

Copies  of  the  Sunshine  Ordinance  can  be  obtained  from  the  Clerk  of  the 
Sunshine  Task  Force,  the  San  Francisco  Public  Library  and  on  the  City’s 
website  at  www.ci.sf.ca.us. 

• The  following  quote: 

KNOW  YOUR  RIGHTS  UNDER  THE  SUNSHINE  ORDINANCE 

(Chapter  67  of  the  San  Francisco  Administrative  Code) 

Government’s  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view 
of  the  public.  Commissions,  boards,  councils  and  other  agencies  of  the 
City  and  County  exist  to  conduct  the  people’s  business.  This  ordinance 


' This  requirement  is  part  of  the  new  legislation,  effective  January  1.  2003,  that  specifically  incorporates  the 
requirements  of  the  Americans  with  Disability  Act  into  the  Brown  Act  provisions. 
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assures  that  deliberations  are  conducted  before  the  people  and  that  City 
operations  are  open  to  the  people’s  review. 

FOR  MORE  INFORMATION  ON  YOUR  RIGHTS  UNDER  THE 
SUNSHINE  ORDINANCE  OR  TO  REPORT  A VIOLATION  OF  THE 
ORDINANCE,  CONTACT  THE  SUNSHINE  ORDINANCE  TASK  FORCE. 

• The  following  quote: 

In  order  to  assist  the  City’s  efforts  to  accommodate  persons  with  severe 
allergies,  environmental  illnesses,  multiple  chemical  sensitivity  or  related 
disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical  based  products.  Please 
help  the  City  accommodate  these  individuals. 

• The  following  quote: 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing 
electronic  devices  are  prohibited  at  this  meeting.  Please  be  advised  that 
the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s) 
responsible  for  the  ringing  or  use  of  a cell  phone,  pager,  or  other  similar 
sound-producing  electronic  devices. 

3.  Suggested  Language  on  Each  Agenda. 

The  Ethics  Commission  has  requested  that  each  policy  body  place  the  following 
language  on  each  agenda: 

Individuals  and  entities  that  influence  or  attempt  to  influence  local 
legislative  or  administrative  action  may  be  required  by  the  San  Francisco 
Lobbyist  Ordinance  (San  Francisco  Campaign  and  Governmental  Conduct 
Code  sections  2.100  - 2.160)  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics 
Commission  at  30  Van  Ness  Avenue,  Suite  3900,  San  Francisco,  CA 
94102,  telephone  (415)  581-2300,  fax  (415)  581-2317  and  web  site: 
www.ci.sf.ca.us/ethics. 

C.  Closed  Sessions. 

The  sunshine  laws  permit  policy  bodies  to  meet  in  closed  sessions  in  very  limited 
circumstances.  There  are  specific  requirements  for  the  agendas  of  closed-session 
meetings.  Please  contact  the  Deputy  City  Attorney  advising  the  policy  body  for 
assistance. 


City  and  County  of  San  Francisco 


Office  of  the  City  Attorney 


6 February  6,  2003 

OPINION  NO.  2003-02 

III.  AUDIO  OR  VIDEO  RECORDINGS  OF  MEETINGS. 

A.  Charter  Boards  and  Commissions. 

• Every  board  or  commission  listed  in  the  Charter  must  record  every  meeting,  whether 
closed  or  open,  regular  or  special. 

B.  Policy  Bodies  other  than  Charter  Boards  and  Commissions. 

1.  Closed  Sessions. 

Every  policy  body  (including  all  boards  and  commissions,  whether  Charter- 
created  or  not,  and  committees  of  commissions/boards)  must  record  all  closed 
sessions.  Recordings  may  be  audio  or  video  recordings. 

2.  Open  Sessions. 

Non-charter  policy  bodies,  (including  boards,  commissions,  committees  and  task 
forces  created  by  ordinance  or  resolution,  and  committees  of  Charter  boards  and 
commissions)  are  not  required  to  record  open  sessions. 

C.  Disclosing  Closed  Session  Tapes. 

• Contact  the  Deputy  City  Attorney  advising  the  policy  body  before  disclosing  any 
closed  session  tape. 

IV.  MINUTES. 

A.  Charter  Boards  and  Commissions. 

Every  board  or  commission  listed  in  the  Charter  must  keep  minutes  of  each  regular  or 
special  meeting,  consisting  of  the  following: 

1.  Content 

• The  time  the  meeting  was  called  to  order; 

• The  time  the  meeting  was  adjourned; 

• The  names  of  the  members  attending  the  meeting; 

• The  roll  call  vote  on  each  matter  considered  at  the  meeting; 

• The  time  the  board  or  commission  began  and  ended  any  closed  session; 
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• The  names  of  members  and  the  names  and  titles,  where  applicable,  of  any 
other  person  attending  any  closed  session.  When  the  policy  body  is 
meeting  in  closed  session  to  consider  applicants  for  employment  or 
employee  discipline,  the  minutes  must  not  contain  the  names  of  the 
applicants  or  employee;  and 

• A list  of  those  members  of  the  public  who  spoke  on  each  matter  if  the 
speakers  identified  themselves,  whether  such  speakers  supported  or 
opposed  the  matter;  and  a brief  summary  of  each  person's  statement  during 
the  public  comment. 

• Any  person  speaking  during  a public  comment  period  may  supply  a brief 
written  summary  of  their  comments  which  must,  if  limited  to  no  more  than 
150  words,  be  included  in,  or  appended  to,  the  minutes. 

2.  Timing. 

The  policy  body  must: 

• Make  draft  minutes  available  for  inspection  and  copying  no  later  than  ten 
working  days  after  the  meeting. 

• Make  officially  adopted  minutes  available  for  inspection  and  copying  no  later 
than  ten  working  days  after  the  meeting  at  which  the  minutes  are  adopted. 

• If  requested  to  do  so,  produce  the  minutes  in  any  alternative  format,  including 
Braille  or  enlarged  type. 

• Send  two  copies  of  its  minutes  to  the  San  Francisco  Main  Library 
Government  Information  Center. 

• Post  the  minutes  on  the  department’s  website  within  48  hours  after  approval. 

B.  Non-Charter  Boards  and  Commissions. 

The  Charter  requires  each  board  or  commission  to  keep  a record  of  the  proceedings  of 
each  regular  or  special  meeting  indicating  how  each  member  voted  on  each  question. 
Non-charter  boards  and  commissions  must  keep  that  record,  but  are  not  required  to 
comply  with  the  format  listed  directly  above. 

C.  Committees. 

Committees  are  not  required  to  keep  minutes  of  their  meetings.  We  advise  that 
committees  keep  brief  minutes  consisting  of  a record  of  attendance,  actions  taken  and 
votes  on  those  actions. 
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V.  DISABLED  ACCESS.  These  requirements  apply  to  all  policy  bodies,  including  all 
boards  and  commissions,  whether  Charter-created  or  not,  committees,  task  forces,  and 
committees  of  commissions/boards. 

Each  policy  body  must: 

• Make  any  such  disability-related  modification  or  accommodation  necessary, 
including  providing  auxiliary  aids  or  services,  to  permit  a person  with  a disability  to 
participate  in  a public  meeting.  Such  accommodations  include,  but  are  not  limited 
to: 

• Making  an  agenda  available  in  an  appropriate  alternative  format,  upon  request; 

• Providing  sign  language  interpreters  or  note-takers,  upon  request; 

• Ensuring  accessible  seating  for  persons  with  disabilities,  including  those  using 
wheelchairs,  is  made  available  at  all  meetings; 

• Ensuring  that  writings  distributed  at  public  meetings  are  available  in  appropriate 
alternative  formats,  upon  request;  and 

• Providing  minutes  in  any  appropriate  alternative  format,  including  Braille  or 
enlarge  type,  upon  request. 

• A policy  body  may  not  impose  a fee  or  surcharge  to  accommodate  a person  with 
disabilities. 

VI.  REPORTS.* 3 

Each  board  or  commission  that  oversees  a City  department  must: 

• Produce  an  annual  report  describing  its  activities  as  part  of  the  Annual  Statement  of 
Purpose  required  by  Charter  section  4.102(2).  The  report  must  contain  a general 
summary  of  the  department’s  services  and  programs  presented  in  terms  and  format 
accessible  to  the  average  citizen. 

• Post  the  report  on  the  City’s  official  website  and  transmit  the  Uniform  Resource 
Locator  (URL)  for  each  report  to  the  San  Francisco  Main  Library  Government 
Information  Center  within  ten  days  of  the  final  approval  of  the  report.4 


This  summary  reflects  changes  to  the  requirements  regarding  annual  reports  enacted  by  the  Board  of  Supervisors 

on  January  21.  2003. 

4 The  legislation  refers  to  a “Documents  Department"  of  the  Library.  We  are  informed  there  is  no  such  department. 
Accordingly,  staff  should  send  the  information  to  the  Library's  Government  Information  Center. 
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• Provide  a copy  of  the  report  printed  from  the  webpage  to  a member  of  the  public, 
upon  request. 

No  board,  commission  or  department  head  may  authorize  the  expenditure  of  City 
funds  for  the  purpose  of  procuring  the  printing  of  an  annual  report  without  prior 
approval  of  the  Board  of  Supervisors. 

VII.  MAINTAINING  WEB  SITE. 

Each  City  department  must  maintain  a website.  Each  department’s  website  must 
include  the  following  information  for  all  of  its  policy  bodies  (including  all  boards  and 
commissions,  whether  Charter-created  or  not,  and  committees  of  commissions/boards): 

• All  meeting  notices,  agendas  and  minutes  of  all  previous  meetings  of  all  of  its 
policy  bodies  for  the  last  three  years. 

• All  notices  and  agendas,  no  later  than  the  time  the  department  otherwise 
distributes  this  information  to  the  public. 

• Minutes  of  meetings,  within  48  hours  after  they  have  been  approved. 


Very  truly  yours. 


DENNIS  J.  HERRERA 
City  Attorney 


Deputy  City  Attorney 


APPROVED: 


DENNIS  ^HERRERA 
City  Attorney 
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The  Public  Utilities  Commission's  "Exclusive  Charge"  Under  Proposition  E 


QUESTION  PRESENTED: 

What  does  the  term  "exclusive  charge"  mean  in  Charter  Section  8B.121(a), 
giving  the  Public  Utilities  Commission  (“the  PUC”)  "exclusive  charge  of  the  construction, 
management,  supervision,  maintenance,  extension,  expansion,  operation,  use  and 
control  of  all  water,  clean  water  and  energy  supplies  and  utilities  of  the  City  as  well  as 
the  real,  personal  and  financial  assets,  that  are  under  the  Commission's  jurisdiction  or 
assigned  to  the  Commission"? 


SHORT  ANSWER: 

The  "exclusive  charge"  provision  means  that  the  Board  of  Supervisors  may  not 
adopt  ordinances  directed  specifically  at  the  PUC  or  the  City’s  utility  system.  In 
addition,  the  Board  may  not  adopt  ordinances  that  would  significantly  interfere  with  the 
PUC's  ability  to  fulfill  its  duties  and  responsibilities  enumerated  in  the  Charter  or  other 
core  functions.  But  the  PUC  must  otherwise  still  comply  with  all  local  ordinances 
applicable  to  City  departments  in  general. 
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Michael  Carlin  2 August  29, 2003 


BACKGROUND: 

The  voters  adopted  Proposition  E at  the  November  2002  election.  According  to 
the  ballot  question  for  Proposition  E,  the  measure  was  intended  to  "increase  the 
authority  and  duties  of  the  Public  Utilities  Commission  concerning  its  water  and  sewer 
utilities,  [require]  use  [of]  surplus  funds  from  its  utilities  to  operate  and  maintain  the 
utilities  before  transferring  any  surplus  to  the  General  Fund,  and  end  early  the  water 
and  sewer  rate  freeze."  (Voter  Information  Pamphlet,  November  5,  2002  Consolidated 
General  Election.) 

According  to  the  Preamble  to  the  new  Charter  Article  VI I IB,  one  purpose  of  the 
measure  is  to  “clarify”  that  the  PUC  has  “exclusive  control”  of  water,  clean  water  and 
power  assets  owned  or  maintained  by  the  City.  (SF  Charter  § 8B.120  4]  subd.  1 .)  To 

reach  that  goal,  the  measure  gives  the  Public  Utilities  Commission  ("PUC")  a number  of 
specific  new  powers: 

• Authority  to  enter  into  joint  powers  agreements  (SF  Charter  § 8B.1 21  (b)); 

• Authority  to  issue  revenue  bonds  (SF  Charter  § 8B.124); 

• Authority  to  set  rates  (SF  Charter  § 8B.125); 

• Authority  to  enter  into  individual  employment  contracts  with  the  General  Manager 
and  a deputy  director  (SF  Charter  § 8B.126); 

• Authority  to  enter  into  contracts  for  the  purchase  or  sale  of  water  (SF  Charter 
§ 8B.127); 

• Authority  to  enter  into  project  labor  agreements  for  the  Capital  Improvement 
Project  (ibid.):  and, 

• Authority  to  transfer  surplus  revenues  between  utilities  (SF  Charter  § 16.103). 

Previously,  these  powers  were  held  by,  or  shared  with,  other  City  officers  or  bodies, 
such  as  the  Mayor  and  the  Board  of  Supervisors.  The  Charter  prevented  the  PUC  from 
transferring  surplus  revenues  between  utilities. 

In  addition,  the  section  addressing  the  PUC  gives  the  Commission  "exclusive 
charge"  over  the  City's  public  utility  system: 
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Notwithstanding  Charter  section  4.1 12, 1 the  Public  Utilities 
Commission  shall  have  exclusive  charge  of  the  construction, 
management,  supervision,  maintenance,  extension,  expansion, 
operation,  use  and  control  of  all  water,  clean  water  and  energy 
supplies  and  utilities,  of  the  City  as  well  as  the  real,  personal  and 
financial  assets  that  are  under  the  Commission’s  jurisdiction  or 
assigned  to  the  Commission  under  Section  4.132. 

(SF  Charter  § 8B.121(a);  emphasis  added.)  You  have  asked  what  "exclusive  charge" 
means  in  this  context. 


ANALYSIS: 

Generally,  the  same  principles  of  construction  applicable  to  statutes  apply  to  the 
interpretation  of  municipal  charters.  (United  Assn.  Of  Journeymen  v.  City  and  County  of 
San  Francisco  (1995)  32  Cal.App^  751 , 760.)  The  courts  must  always  look  first  to  the 
express  language  of  the  statute  to  determine  its  meaning.  (Id.)  But  where  the  plain 
language  of  the  statute  does  not  show  what  a particular  word  or  phrase  means,  the 
courts  may  look  at  how  the  same  or  similar  language  has  been  used  in  other  statutes. 
(Delaney  v.  Baker  (1999)  20  Cal. 4th  23,  42-43.)  We  will  examine  how  the  City  has 
applied  similar  provisions  of  the  1932  Charter  and  the  1996  Charter  that  give  City 
departments  and  agencies  exclusive  control  or  jurisdiction  over  their  properties  or 
operations. 


Plain  Language  of  Proposition  E 

Charter  Section  8B.121(a)  provides  that  the  PUC  shall  have  " exclusive  charge 
of  the  construction,  management,  supervision,  maintenance,  extension,  expansion, 
operation,  use  and  control  of  all  water,  clean  water  and  energy  supplies  and  utilities  of 
the  City  as  well  as  the  real,  personal  and  financial  assets  that  are  under  the 


1 “SEC.  4.112.  PUBLIC  UTILITIES  COMMISSION. 

‘The  Public  Utilities  Commission  shall  consist  of  five  members  appointed  by  the  Mayor,  pursuant 
to  Section  3.100,  for  four-year  terms.  Members  may  be  removed  by  the  Mayor  only  pursuant  to  Section 
15.105. 


‘The  Commission  shall  have  charge  of  the  construction,  management,  supervision,  maintenance, 
extension,  operation,  use  and  control  of  all  water  and  energy  supplies  and  utilities  of  the  City  as  well  as 
the  real,  personal  and  financial  assets,  which  are  under  the  Commission's  jurisdiction  on  the  operative 
date  of  this  Charter,  or  assigned  pursuant  to  Section  4.132.” 
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Commission’s  jurisdiction  or  assigned  to  the  Commission  under  Section  4.132. 
[Emphasis  added.]" 

The  dictionary  defines  "exclusive"  as  "not  divided  or  shared  with  others,"  "not 
accompanied  by  others;  single  or  sole,"  and  "complete;  undivided."  (American  Heritage 
College  Dictionary  (Houghton  Mifflin  3rd  ed.  2000).) 

The  dictionary  definition,  however,  does  not  explain  what  “exclusive  charge” 
means  in  this  context.  Nor  does  the  measure  itself  provide  any  specific  guidance.  It 
does  not  contain  any  general  exclusion  from  City  laws  regarding  civil  service, 
purchasing,,  contracting,  resource  conservation,  etc.  The  ballot  digest  and  official 
argument  do  not  mention,  let  alone  discuss,  the  “exclusive  charge”  provision.  Nor  do 
any  of  the  paid  arguments. 

A literal  interpretation  of  “exclusive  charge”  that  left  the  PUC  with  complete  and 
undivided  control  over  the  City’s  utility  system,  to  the  exclusion  of  any  other  City 
authority,  would  represent  an  unprecedented  and  unheralded  revision  of  the  Charter.  A 
court  will  avoid,  if  possible,  a literal  construction  of  a statute  that  would  lead  to  harsh  or 
absurd  consequences  unintended  by  the  legislature  or  the  voters.  ( People  v.  Broussard 
(1993)  5 Cal.4th  1067,  1071-72.) 


Interpreting  Similar  Language  Under  The  1996  Charter 

The  1996  Charter  gives  the  Municipal  Transportation  Agency  (“the  MTA”),  like 
the  PUC,  "exclusive  charge"  of  its  property  and  assets.2  But  unlike  the  ballot  measure 
establishing  the  Municipal  Transportation  Agency,  Proposition  E contains  no  provisions 
expressly  making  the  PUC  subject  to  local  planning  and  zoning  ordinances.3  Nor  is 
there  an  analog  to  the  provisions  requiring  the  MTA  to  comply  with  laws  of  general 
application.4  If  the  drafters  assumed  that  without  provisions  confirming  the  application 


2 "The  [Municipal  Transportation]  Agency  shall  [have]  exclusive  charge  of  the  construction,  management, 
supervision,  maintenance,  extension,  operation,  use,  and  control  of  all  property,  as  well  as  the  real, 
personal,  and  financial  assets  of  the  Municipal  Railway;  and  have  exclusive  authority  over  contracting, 
leasing,  and  purchasing  by  the  Municipal  Railway, . . ."  (SF  Charter  § 8A.1 02(b)(1).) 

3 ‘The  planning  and  zoning  provisions  of  this  Charter  and  the  Planning  Code  as  they  may  be  amended 
from  time  to  time  shall  apply  to  all  real  property  owned  or  leased  by  the  [Municipal  Transportation] 
Agency.”  (SF  Charter  § 8A.1 10.) 

4 “Except  as  expressly  provided  in  this  Article,  the  [Municipal  Transportation]  Agency  shall  comply  with  all 
of  the  restrictions  imposed  by  the  ordinances  of  the  City  and  County,  including  ordinances  prohibiting 
discrimination  of  any  kind  in  employment  and  contracting,  such  as  Administrative  Code  Chapters  12B  et 
seq.,  as  amended  from  time  to  time.  The  Agency  shall  be  solely  responsible  for  the  administration  and 
enforcement  of  such  requirements."  (SF  Charter  § 8A.  101(g).) 
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of  general  law  to  an  agency  with  "exclusive  control"  of  its  operations,  general  law  would 
not  apply,  then,  it  could  be  argued,  the  differences  between  the  two  measures  are 
significant.  By  failing  to  include  such  provisions  for  the  PUC,  the  drafters  arguably 
intended  a different  result  than  the  MTA.  (See  People  v.  Turner  { 1993)  15  Cal.App.4th 
1690,  1698  [where  a statute,  with  reference  to  one  subject  contains  a given  provision, 
the  omission  of  such  provision  from  a similar  statute  governing  a related  subject  is 
significant  to  show  that  a different  intention  existed];  Cornette  v.  Department  of 
Transportation  (2001)  26  Cal.4th  63,  73  [same].) 

But  rules  such  as  those  directing  courts  to  avoid  interpreting  legislative 
enactments  as  surplusage  are  mere  guides  and  will  not  be  used  to  defeat  legislative 
intent.  ( People  y.  Cruz  (1996)  13  Cal^  764,  782-83.)  The  statutory  construction  rule 
against  surplusage  will  be  applied  only  if  it  results  in  reasonable  reading  of  the 
legislation.  ( Santa  Clara  County  Local  Transportation  Authority  v.  Guardino  (1995)  1 1 
Cal. 4th  220,  234-35;  Malovec  v.  Hamrell  { 1999)  70  Cal.App.4th  434,  443.)  The  courts 
have  recognized  that  drafters  may  include  provisions  as  part  of  a statute  that  repeat  or 
re-emphasize  existing  law,  especially  if  the  statute  will  be  put  before  the  voters: 

Although  a statute  or  constitutional  provision  should  be 
interpreted  so  as  to  eliminate  surplusage,  there  is  no  rule  of 
construction  requiring  us  to  assume  that  the  Legislature  has 
used  the  most  economical  means  of  expression  in  drafting  a 
statute  or  constitutional  amendment.  In  this  case,  it  is 
understandable  that,  even  if  the  legislative  drafters  of  the 
November  1970  amendment  understood  there  to  be  a general  right 
to  referendum  with  regard  to  county  employee  compensation  under 
article  II,  section  1 1 of  the  California  Constitution  (see  pt.  Ill  post), 
they  would  wish  to  emphasize  in  the  amendment  that  the 
supervisors'  salaries  were  subject  to  referendum.  [Emphasis 
added.] 

( Voters  for  Responsible  Retirement  v.  Board  of  Supervisors  (1994)  8 Cal. 4th  765,  772- 
73;  see  also  People  v.  Martinez  (1995)  1 1 Cal.4th  434,  449.) 

And  in  Santa  Clara  County  Local  Transportation  Authority  v.  Guardino,  supra,  the 
court  accepted  for  the  sake  of  argument  that  the  second  clause  of  Article  XIII,  Section 
24,  of  the  California  Constitution,  which  declares  that  the  Legislature  may  authorize 
local  governments  to  impose  taxes,  was  unnecessary  because  the  power  was  already 
included  in  the  Legislature's  plenary  power  to  tax  under  Article  IV,  Section  1 , of  the 
Constitution.  (1 1 Cal.4th  at  p.  251 .)  But  the  court  rejected  the  argument  that  the 
premise  therefore  rendered  the  second  clause  of  Section  24  "surplusage": 


C:\DocumnT5woSettngs\i 


lScttngsUsvpxC.LOtib  NottsD*i*\F»MAi2.DOC 


. 


Office  of  the  City  Attorney 


City  and  County  of  San  Francisco 

OPINION  NO.  2003-03 

Michael  Carlin  6 August  29, 2003 


[Ijt  is  too  harsh  to  condemn  the  second  clause  of  article  XIII,  section 
24,  as  "surplusage."  To  be  sure,  the  principal  purpose  of  article 
XIII,  section  24,  is  to  prohibit  the  Legislature  from  imposing  local 
taxes,  as  it  decrees  in  its  first  clause.  But  the  second  clause  serves 
an  ancillary  purpose.  Rather  than  leave  to  inference  the 
important  matter  of  who  has  the  power  to  tax  for  local 
purposes,  the  drafters  chose  to  spell  out  the  complete 
scheme,  thus  the  first  clause  of  the  provision  bars  the  Legislature 
from  imposing  local  taxes,  while  the  second  clause  expressly 
confirms  the  Legislature's  authority  to  grant  local  governments  the 
power  to  levy  such  taxes.  [Emphasis  added.] 

{Id.  at  pp.  251-52.) 

As  these  cases  show,  a statutory  provision  is  not  surplusage  simply  because  it 
confirms  or  reiterates  a point  of  law  that  might  also  be  established  elsewhere.  The 
provisions  of  Article  8A,  acknowledging  that  the  MTA  is  subject  to  general  law,  are  not 
surplusage  simply  because  the  application  of  general  law  would  otherwise  be  required 
by  construction  of  the  Article  and  the  Charter.  Conversely,  the  absence  of  parallel 
provisions  in  Proposition  E does  not  mean  that  the  voters  understood  or  intended  that 
general  law  would  not  apply  to  the  PUC. 


Interpreting  Similar  Language  Under  The  1932  Charter 

This  office  examined  the  concept  of  "exclusive  charge"  in  at  least  two  contexts 
under  the  1932  Charter.  Former  Charter  Section  3.552  ("Recreation  and  Park 
Department  - Powers  and  Duties")  provided,  in  relevant  part: 

Except  as  provided  in  Charter  Section  3.698-3,  the  recreation 
and  park  commission  shall  have  the  complete  and  exclusive 
control,  management  and  direction  of  the  parks,  playgrounds, 
recreation  centers  and  all  other  recreation  facilities,  squares, 
avenues  and  grounds  which  are  in  the  charge  of  the  commission  on 
the  effective  date  hereof,  or  are  thereafter  placed  in  the  charge  of 
the  commission,  except  as  in  this  charter  otherwise  provided.  * 

* [Emphasis  added.] 

In  San  Francisco  City  Attorney  Opinion  No.  87-6,  this  office  advised,  among 
other  things,  that  the  Art  Commission’s  jurisdiction  under  the  Charter  was  limited  to  how 
a fence  or  a piece  of  playground  equipment  would  look.  As  the  opinion  states,  the  Art 
Commission  had  authority  over  design,  but  “the  Recreation  and  Park  Commission  is  the 
City  agency  entrusted  with  the  ‘complete  and  exclusive  control,  management  and 
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direction’  of  City  parks  and  with  the  authority  to  construct  new  parks  and  playgrounds,” 
and  therefore  was  the  appropriate  agency  to  determine  whether  a fence  or  play  area 
apparatus  was  necessary  and  where  they  should  be  placed  to  best  serve  their  purpose. 
The  “complete  and  exclusive  control”  language  was  not  construed  to  eliminate  the 
jurisdiction  of  other  City  agencies.  Thus,  the  Art  Commission  had  jurisdiction  to  approve 
the  appearance  of  the  playground  equipment  installed  by  the  Recreation  and  Park 
Commission. 

Although  Opinion  No.  87-6  dealt  with  the  Art  Commission’s  jurisdiction  under  the 
Charter,  this  office  apparently  reached  a similar  conclusion  with  respect  to  requirements 
imposed  by  ordinance.  In  San  Francisco  City  Attorney  Opinion  No.  88-02,  this  office 
advised  that  Administrative  Code  Section  3.13,  the  Art  Enrichment  Ordinance,  applied 
to  Recreation  and  Park  Department  projects.  There  was  no  discussion  of  whether  the 
Charter  language  cited  above  might  shield  the  department  from  the  provisions  of  the 
ordinance.  (See  also  SF  City  Atty  Op  No.  78-13  [also  applying,  without  comment,  the 
Art  Enrichment  Ordinance  to  construction  of  a Rec  & Park  building].) 

This  conclusion,  however,  must  be  viewed  in  light  of  the  laws  as  they  existed  at 
that  time.  In  1988  (and  1978),  the  Art  Enrichment  Ordinance  was  advisory.  Before  a 
department  proposed  a bond  issue  or  made  a request  for  an  appropriation  to  construct 
a building,  the  Art  Commission  had  to  be  given  the  opportunity  to  make  a 
recommendation  regarding  the  percentage  of  the  budget  to  be  set  aside  for  public  art  at 
the  project.  The  ordinance  was  amended  as  Section  3.19  and  re-numbered  in  1997  to 
require  a two  percent  set-aside.  The  fact  that  the  ordinance  in  1988  was  only  advisory, 
and  that  it  was  part  of  the  Board's  process  for  proposing  a bond  issue  or  appropriating 
funds,  might  have  underlain  an  implicit  assumption  that  application  of  the  ordinance  did 
not  substantively  conflict  with  the  grant  of  authority  to  Rec  & Park  in  Section  3.552 

The  1932  Charter  also  gave  the  Port  Commission  "exclusive  power"  to  lease  its 
properties.  In  City  Attorney  Opinion  No.  86-05,  this  office  advised  that,  notwithstanding 
the  grant  of  "exclusive  power,"  developments  of  Port  property  were  subject  to  the 
Transit  Impact  Development  Fee  ordinance  (SF  Admin  C §§  38.1  et  seq.).  In  addition, 
in  Opinion  86-17,  the  office  advised  that  development  of  Port  property  not  needed  for 
maritime  purposes  was  subject  to  Prop.  M (a  1986  initiative  ordinance  adding  Priority 
Policies  to  the  City's  Master  Plan)  and  Planning  Code  Section  101.1.  (See  also  SF  City 
Atty  Letter  Op  No.  69-82  [advising  that  Port  property  not  needed  for  maritime  purposes 
was  subject  to  the  City's  zoning  power].)  These  conclusions  suggest  that  even  where 
the  Port  had  "exclusive  power"  over  its  property,  at  least  where  used  for  non-maritime 
purposes,  it  nonetheless  was  subject  to  the  Board's  general  legislative  power. 

Again,  however,  that  interpretation  may  have  been  influenced  by  factors  not 
present  here.  As  we  noted  in  Opinion  No.  86-17,  before  the  State  transferred  the  port  to 
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the  City  in  1968,  Harbors  and  Navigation  Code  Section  3000.7  empowered  the  City  to 
apply  its  zoning  ordinances  to  surplus  Port  property: 

[Tjhe  [San  Francisco  Port]  authority  shall  request  the  City  and 
County  of  San  Francisco  to  provide  zoning  ordinances  for 
property  the  authority  intends  to  lease  under  Section  3000.5 
[relating  to  surplus  Port  property]  and  said  City  and  County  is 
hereby  authorized  to  prepare  and  adopt  precise  plans  and 
zoning  plans  for  such  property  pursuant  to  this  section. 

[Emphasis  added.] 

It  may  be  that  the  conclusion  that  the  City  had  power  to  zone  surplus  Port  property, 
even  after  the  transfer  and  the  eventual  repeal  of  Section  3000.7,  was  based  more  on 
the  statute  (and  the  fact  that  we  received  the  Port  subject  to  that  statute),  rather  than  on 
an  affirmation  of  the  local  legislative  power.  In  Opinion  No.  86-17,  we  concluded  that  in 
the  context  of  the  City's  statutory  authority  to  impose  its  zoning  ordinance  on  surplus 
property,  the  words  "exclusive  power"  clearly  meant  that  the  Commission  alone  would 
decide  such  matters  as  whether  Port  property  is  surplus,  whether  it  should  be  leased, 
for  what  purposes  it  should  be  leased,  and  on  what  terms  it  should  be  leased.  "At  the 
same  time,  however,  in  the  absence  of  an  express  disavowal  by  the  City  of  Harbors 
and  Navigation  Code  Section  3000.7,  the  Commission's  power  to  do  these  things 
remained  subject  to  the  City's  police  power  in  zoning  matters."  (SF  City  Attorney 
Opinion  No.  86-17,  at  p.  21;  emphasis  added.) 


“Exclusive  Charge”  Under  Proposition  E 

As  noted  above,  the  Charter  now  gives  the  PUC  explicit  authority  over  a number 
of  subject  areas,  including  issuance  of  revenue  bonds,  setting  of  utility  rates,  and 
contracting  for  the  purchase  or  sale  of  water.  In  those  areas,  Proposition  E controls 
over  contrary  provisions  of  the  Charter  and  local  ordinances. 

Prop.  E also  significantly  expands  the  PUC's  general  control  over  decision- 
making affecting  the  utility  system.  Under  Charter  Section  2.1 14,  the  Board  of 
Supervisors  generally  is  barred  from  interfering  directly  in  the  administrative  affairs  of 
individuals  departments,  but  retains  the  power  to  adopt  legislation  governing  such 
affairs: 


Notwithstanding  any  other  provisions  of  this  section,  it  shall  not 
constitute  prohibited  interference  for  a member  of  the  Board  of 
Supervisors  to  testify  regarding  administrative  matters  other  than 
specific  contract  and  personnel  decisions  at  a public  meeting  of  a 
City  board,  commission,  task  force  or  other  appointive  body,  or  for 
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the  Board  of  Supervisors  to  adopt  legislation  regarding 
administrative  matters  other  than  specific  contract  and  personnel 
decisions.  [Emphasis  added.] 

The  "exclusive  charge"  language  of  Section  8B.121(a)  places  the  PUC  beyond  the 
Board  of  Supervisors'  authority  to  adopt  legislation  dictating  administrative  matters  for 
individual  departments.  (SF  Charter  § 2.1 14.)  The  Board  no  longer  has  jurisdiction  to 
enact  ordinances  specific  to  the  PUC  or  the  City's  utility  system. 

But  Proposition  E does  not  place  the  PUC  beyond  the  reach  of  the  City's  general 
law-making  power.  It  does  not  make  the  PUC  an  independent  agency  or  a separate 
political  entity.  The  PUC  has  authority  over  proprietary  aspects  of  operations  and 
administration  --  "the  construction,  management,  supervision,  maintenance,  extension, 
expansion,  operation,  use  and  control"  of  the  system.  But  the  PUC  was  not  given 
independent  authority  over  several  key  elements  of  "self-governance"  that  fall  outside 
the  operational  sphere.  For  example,  Proposition  E does  not  give  the  PUC  authority 
over  its  budget  process  (other  than  rate-setting),  the  appropriations  process,  merit 
system  and  civil  service  requirements  (other  than  specific  individual  contracts),  or  other 
personnel  issues.  With  a few  narrow  exceptions,  PUC  contracts  remain  subject  to 
review  by  the  Board  of  Supervisors  under  Charter  Section  9.1 1 8.  The  PUC  remains 
part  of  the  City,  existing  by  virtue  of  the  same  Charter,  and  subject  to  the  legislative 
power  otherwise  reserved  in  that  Charter  to  the  Board  of  Supervisors.  The  Board  may 
not  adopt  ordinances  directed  specifically  at  the  PUC  or  the  City's  utility  system.  It  may 
not  adopt  ordinances  that  would  significantly  interfere  with  the  PUC's  ability  to  fulfill  its 
duties  and  responsibilities  enumerated  in  the  Charter  or  other  core  functions.  But  the 
PUC  must  still  comply  with  all  local  ordinances  applicable  to  City  departments  in 
general.5 


Permits  and  Shared  Jurisdiction 

Where  an  ordinance  would  otherwise  require  the  PUC  to  get  a permit  from 
another  City  department  to  construct,  repair,  or  maintain  its  utility  systems,  the  PUC 
must  meet  any  substantive  requirements  of  the  ordinance,  but  it  is  not  required  to  get 
the  actual  permit.  Stated  another  way,  PUC  activities  must  conform  to  any  applicable 
standards  set  in  the  Municipal  Code,  but  an  ordinance  may  not  vest  in  another  City 


5 City  departments  are  not  automatically  subject  to  all  police  power  ordinances  of  general 
community-wide  application  - only  those  that  expressly  or  by  necessary  implication  limit  the  sovereign 
power  of  the  City.  ( State  of  Cal.  ex  ret.  Dept,  of  Employment  v.  General  Ins.  Co.  ofAmer.  (1970)  13 
Cal.App.3d  853,  857-58.)  Conversely,  the  San  Francisco  Administrative  Code  is  directed  for  the  most 
part  only  at  City  departments. 
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department  the  discretion  to  grant  or  deny  a permit  necessary  for  the  PUC  to  exercise 
its  primary  authority  over  its  utility  assets  and  operations. 

By  analogy,  this  office  has  advised  the  Asian  Art  Museum  and  the  War  Memorial 
that  they  must  participate  in  the  landmark  designation  review  process  under  Article  1 1 
of  the  Planning  Code.  Both  the  Asian  Art  Museum  and  the  War  Memorial  have 
“exclusive  charge  of  the  trusts  and  all  other  assets  under  their  jurisdiction,”  similar  to  the 
PUC’s  “exclusive  charge”  over  its  assets  and  operations.  (See  SF  Charter  § 5.101 .) 

But  because  of  their  trust  responsibilities,  neither  the  Asian  Art  Museum  nor  the  War 
Memorial  was  required  to  obtain  a certificate  of  appropriateness  before  proceeding  with 
work  on  their  properties. 

The  PUC  must  comply  with  those  City  ordinances  that  apply  to  other  City 
departments.  The  PUC  must  make  sure  that  it  meets  substantive  standards  created  in 
those  laws.  For  example,  if  the  PUC  decided  to  build  an  new  office  building,  it  would  be 
responsible  for  making  sure  that  the  construction  met  all  applicable  Planning,  Building, 
and  Fire  Code  requirements.  It  ordinarily  would  want  to  seek  out  the  expertise  of  the 
departments  administering  these  laws  in  order  achieve  this  result. 

But  the  PUC  does  not  have  to  follow  procedures  in  the  ordinances  that  would 
require  the  PUC  to  submit  to  the  jurisdiction  of  another  City  department  or  give  another 
City  department  discretion  to  say  “no”  to  a PUC  action  that  otherwise  satisfies  the 
ordinance.  In  the  example  cited  above,  the  PUC  would  not  be  required  to  get  permits 
from  the  Planning  Department,  the  Fire  Department  or  the  Department  of  Building 
Inspection. 

In  some  instances,  the  PUC’s  authority  over  its  assets  and  operations  will 
overlap  and  potentially  conflict  with  the  authority  of  another  City  department  over  a 
shared  City  asset,  requiring  some  practical  accommodation  of  the  competing  interests. 
For  example,  when  the  PUC  wants  to  build  a building  on  its  own  property,  it  can 
determine  for  itself  whether  it  is  in  compliance  with  the  Building  Code,  the  Electrical 
Code,  and  the  Planning  Code.  But  when  the  PUC  wants  to  lay  a pipeline  under  City 
streets,  it  must  coordinate  the  exercise  of  its  jurisdiction  with  that  of  the  Department  of 
Public  Works,  which  is  made  primarily  responsible  for  street  excavation  in  Article  2.4  of 
the  Public  Works  Code.  Public  Works  cannot  tell  the  PUC  whether  to  place  a pipeline 
under  a particular  street,  but  DPW  can  enforce  against  the  PUC  substantive 
requirements  regarding  the  location  of  the  pipeline  under  the  streets,  the  timing  of  the 
excavation,  shoring,  or  other  aspects  of  the  construction  that  could  affect  other  uses  of 
the  street  surface  as  well  as  the  subsurface.  While  the  PUC  is  not  required  to  obtain 
street  excavation  permits  from  DPW,  it  should  work  with  DPW  to  coordinate  the  timing 
of  excavations. 
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Appropriations  and  Reserves 

The  grant  of  “exclusive  charge”  also  affects  the  scope  and  exercise  of  the  Board 
of  Supervisors’  fiscal  authority  over  the  PUC. 

The  Board  of  Supervisors  still  has  a significant  degree  of  power  over  the  PUC’s 
finances  after  Proposition  E.  The  Board  is  not  limited  to  voting  “yes”  or  “no”  on  the 
PUC’s  proposed  budget,  as  it  is  in  the  case  of  the  Municipal  Transportation  Agency. 
(Cf.  SF  Charter  § 8A.  106(c)  [Board  may  allow  MTA’s  proposed  budget  to  go  into  effect 
without  any  action  on  the  Board’s  part,  or  may  reject  but  not  modify  it  by  a two-thirds’ 
vote].) 


But  the  Board  may  not  use  its  budgetary  power  as  a means  to  interfere  with  or 
override  the  PUC’s  “exclusive  charge”  over  its  assets  and  operations.  It  may  not  do 
indirectly  what  it  is  prohibited  from  doing  directly;  the  Board  may  only  use  its  budgetary 
power  consistent  with  its  fiscal  oversight  responsibilities.  The  Board  may  cut  the  PUC’s 
budget  where  the  Board  determines  that  a particular  expenditure  is  financially  unwise  - 
where,  for  example,  the  PUC  has  not  identified  sufficient  funds  to  pay  for  an  entire 
contract,  the  costs  for  a project  are  inflated,  or  it  would  be  a waste  of  money  to  perform 
a series  of  projects  in  the  order  that  the  PUC  proposes.  The  Board  in  these  instances 
would  be  acting  within  its  power  to  prevent  the  waste  of  public  funds,  including  PUC 
monies. 

The  Board  does  not  have  the  authority,  however,  to  cut  an  appropriation  because 
it  disagrees  with  the  PUC’s  underlying  policy  decision.  The  Board  may  not  refuse  to 
appropriate  funds  for  an  otherwise  fiscally-sound  project  because  the  Board  thinks  a 
proposed  reservoir  should  be  located  in  another  neighborhood.  And  if  the  Board  does 
cut  an  appropriation  for  fiscal  reasons,  it  may  not  compel  the  PUC  to  spend  the  savings 
on  another  use  that  the  Board  favors  and  the  PUC  opposes. 

Similar  restrictions  also  apply  to  the  Board’s  power  to  place  PUC  appropriations 
on  reserve.  The  Board  may  only  create  reserves  to  further  its  legitimate  fiscal  oversight 
responsibilities.  The  Board  may  place  appropriations  on  reserve  where  it  determines, 
for  example,  that  the  particular  expenditure  is  questionable  financially  for  the  City,  or 
where  the  Board  concludes  that  it  does  not  have  sufficient  information  regarding  the 
expenditure  to  make  a determination  related  to  its  oversight  function.  But  the  Board 
may  not  impose  reserves  simply  because  it  does  not  agree  with  a choice  the  PUC  has 
made  about  how  best  to  carry  out  its  operations. 
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Policy  decisions  about  how  to  spend  PUC  funds  are  entrusted  exclusively  to  the 
PUC,  and  - except  for  fiscal  reasons  --  the  Board  may  not  override  those  decisions. 
The  Board  may  not  directly  compel  the  PUC  to  change  its  policy,  and  it  may  not  use  its 
fiscal  oversight  authority  to  induce  the  PUC  to  achieve  the  same  result. 


Very  truly  yours, 

DENNIS  J.  HERRERA 
City  Attorney 


/S/ 


THOMAS  J.  OWEN 
Deputy  City  Attorney 


APPROVED: 

/SI 

DENNIS  J.  HERRERA 
City  Attorney 
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Question  Presented 

You  have  asked  to  what  extent  a member  of  the  Urban  Forest  Council  (“Council”)  who  is 
not  a member  of  a committee  of  the  Council  may  participate  in  a meeting  of  that  committee. 

Short  Answer 

The  answer  to  your  question  depends  on  whether  the  attendance  of  the  non-committee 
member  at  the  committee  meeting  results  in  the  presence  of  a quorum  of  the  Council  at  the 
committee  meeting.  If  a quorum  of  the  Council  is  present,  the  non-committee  member  may 
attend  the  committee  meeting  as  an  observer.  That  Council  member  may  not  sit  on  the  dais  or  in 
seats  designated  for  committee  members,  engage  in  any  discussion  or  deliberations  with 
members  of  the  committee,  or  participate  in  any  votes  of  the  committee. 

If  the  non-committee  member’s  attendance  at  the  committee  meeting  does  not  result  in 
the  presence  of  a quorum  of  the  Council,  the  member  may  also  attend  the  meeting  of  the 
committee.  With  some  limitations,  the  Chair  or  presiding  officer  of  the  committee  determines 
the  extent  of  the  Council  member’s  participation  in  the  meeting.  At  the  Chair’s  discretion,  the 
non-committee  member  may  sit  on  the  dais  with  the  committee,  address  the  committee  and 
discuss  matters  with  the  committee.  The  noncommittee  member  may  not  participate  in  the 
exercise  of  the  powers  of  the  committee,  in  particular,  voting. 

Background 

In  2001,  the  Board  of  Supervisors  established  the  Council  by  ordinance  to  “address  the 
whole  of  the  urban  forest”.  (S.F.  Environ.  Code  §1200.)  The  Council  is  composed  of  15  voting 
members.  (S.F.  Environ.  Code  §1202.)  A quorum  of  the  Council  is  eight  members.  You  have 
informed  us  that  the  Council  has  established  two  committees,  consisting  of  five  members  each. 
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The  Brown  Act  is  California’s  law  governing  the  conduct  of  meetings  of  “legislative 
bodies.”  (See  Govt.  Code  §54950  et.  seq.)  Included  within  the  definition  of  “legislative  body”  is 
a “commission,  committee,  board,  or  other  body  of  a local  agency,  whether  permanent  or 
temporary,  decisionmaking  or  advisory,  created  by  charter,  ordinance , resolution,  or  formal 
action  of  a legislative  body  . . ..  (Govt.  Code  §54952(b).)  The  Board  of  Supervisors  created  the 
Council  by  ordinance.  The  Council  then  formally  created  its  committees.  Accordingly,  both  the 
Council  and  its  committees  are  subject  to  the  Brown  Act. 

The  Sunshine  Ordinance  is  the  City’s  law  governing  the  conduct  of  “policy  bodies.”  (See 
S.F.  Admin.  Code  ch.  67.)  Included  in  the  Sunshine  Ordinance’s  definition  of  a policy  body  is 
“[a]ny  board,  commission,  committee,  or  other  body  created  by  ordinance  or  resolution  of  the 
Board  of  Supervisors.”  (S.F.  Admin.  Code  §67.3(d)(4).)  Accordingly,  the  Council  and  its 
committees  are  also  subject  to  the  Sunshine  Ordinance. 

Analysis 

I.  Attendance  by  a Non-Committee  Member  When  a Quorum  of  the  Council  is  Present 

In  1996,  the  California  Attorney  General  issued  an  opinion  that  a fourth  member  of  a 
seven-member  legislative  body  could  not  attend  a meeting  of  a three-member  standing 
committee  of  the  parent  body  without  violating  the  Brown  Act.  (79  Ops.  Cal.  Atty.  Gen.  69 
(1996).)  The  Attorney  General  reasoned  that  the  meeting  violated  the  Brown  Act  because  the 
presence  of  the  fourth  member  converted  the  meeting  of  the  committee  into  an  unnoticed 
meeting  of  the  parent  body.  (Id.) 

In  1997,  the  California  Legislature  responded  to  this  opinion  by  amending  the  Brown  Act 
to  permit  non-committee  members  to  attend  meetings  of  a committee  without  converting  the 
meeting  into  a meeting  of  the  parent  body.  The  amendment  excepted  from  the  Brown  Act’s 
definition  of  a meeting  “the  attendance  of  a majority  of  the  members  of  a legislative  body  at  an 
open  and  noticed  meeting  of  a standing  committee  of  that  body,  provided  that  the  members  of 
the  legislative  body  who  are  not  members  of  the  standing  committee  attend  only  as  observers." 
(Government  Code  §54952.2(c)(6),  emphasis  added.)  The  amendment  provides  that  a non- 
committee member  of  a parent  body  may  attend  a committee  meeting,  even  if  a quorum  of  the 
parent  body  is  present,  so  long  as  the  non-committee  member  attends  only  as  an  observer.  The 
legislation  provides  no  definition  of  the  term  “only  as  observers.” 

In  1998,  the  Board  of  Supervisors  added  an  identical  amendment  to  the  Sunshine 
Ordinance.  (S.F.  Admin.  Code  §67.3(b)(4)(C-l).)  The  amendment  to  the  Sunshine  Ordinance 
also  does  not  define  the  term  “only  as  observers.” 
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In  a 1998  opinion,  then  Attorney  General  Dan  Lungren  considered  the  language  “only  as 
observers”  in  the  Brown  Act  amendment.  (81  Cal.Ops.Atty.Gen.  156  (1998).)  He  concluded 
that  the  language  limited  the  non-committee  member’s  participation  in  committee  meetings  to 
“watching  and  listening.”  Attorney  General  Lungren  concluded  that  the  non-committee 
members  could  not  ask  questions  or  make  statements  while  attending  the  committee  meeting.  In 
addition.  Attorney  General  Lungren  concluded  that  non-committee  members  must  sit  in  the  area 
designated  for  members  of  the  public,  and  not  in  special  chairs  on  the  dais  reserved  for 
committee  members.  (Id.) 

We  agree  that  a member  of  the  Council  who  attends  a meeting  of  a committee  on  which 
the  Council  member  does  not  serve,  where  a quorum  of  the  Council  is  present,  should  not  sit  on 
the  dais  or  in  seats  designated  for  committee  members,  engage  in  any  discussion  or  deliberations 
with  members  of  the  committee,  or  participate  in  any  votes  of  the  committee. 

We  cannot  predict,  however,  whether  a court  will  agree  with  former  Attorney  General 
Lungren’ s interpretation  of  the  language,  “attend  only  as  an  observer.”  Attorney  General 
opinions  are  advisory  only  and  do  not  carry  the  weight  of  law.  (Jimmy  Swaggart  Ministries  v. 
Board  of  Equalization  (1988)  204  Cal.App.3d  1269,  1285;  aff  d.  493  U.S.  378.).  We  think  a 
strong  argument  can  be  made  that  the  Attorney  General’s  interpretation  of  the  1997  amendment 
is  unduly  narrow.  All  members  of  the  public  attend  meetings  as  observers,  yet  they  may  make 
comments  or  ask  a question.  One  could  argue  that  the  1997  amendment  to  the  Brown  Act  gave  a 
commission  or  council  member  attending  as  an  observer  should  have  those  same  rights. 
Moreover,  San  Francisco’s  Sunshine  Ordinance  provides  that  “[e]very  member  of  a policy  body 
retains  the  full  constitutional  rights  of  a citizen  to  comment  publicly  on  the  wisdom  and  propriety 
of  government  actions,  including  those  of  the  policy  body  of  which  he  or  she  is  a member.” 

(S.F.  Admin.  Code  §67.17.) 

The  legally  safest  course  is  for  the  non-committee  member  to  not  speak  at  the  committee 
meeting.  The  Council  could,  however,  choose  to  disregard  Attorney  General  Lungren’s 
interpretation  of  the  Brown  Act  amendment.  The  Council  could  then  permit  non-committee 
members  to  speak  before  a committee  as  a member  of  the  public.  If  the  Council  feels  such 
participation  enhances  the  ability  of  Council  members  to  function  in  their  role,  we  are  ready  to 
defend  such  a decision,  if  necessary.1 


1 There  is  a third  option.  The  Council  could  notice  meetings  of  committees  also  as  meetings  of  the  Council.  The 
dual  notice  would  permit  non-committee  members  to  attend  committee  meetings  and  participate.  While  this  option 
is  legally  permissible,  we  recommend  against  it.  Dual  notices  are  confusing  to  the  public  and  Council  members. 
Members  of  the  public  may  be  uncertain  whether  the  Council  or  committee  is  meeting.  In  addition,  dual  notices 
raise  procedural  issues  as  to  which  body  should  conduct  the  meeting. 
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II.  Attendance  by  a Non-Committee  Member  when  a Quorum  of  the  Council  is  not 
Present 

There  may  also  be  occasions  where  a non-committee  member  attends  a committee 
meeting,  but  a quorum  of  the  Council  is  not  present.  In  this  situation,  the  concerns  under  the 
Brown  Act  and  Sunshine  Ordinance,  explained  above,  are  not  present,  because  the  presence  of 
the  non-committee  member  does  not  result  in  the  presence  of  a quorum  of  the  Council. 

In  this  situation,  with  some  limitations,  the  extent  of  the  non-committee  member’s 
participation  in  the  meeting  is  within  the  discretion  of  the  Chair,  or  presiding  officer,  of  the 
committee.  The  Chair  conducts  the  meeting  and  sees  that  the  rules  are  observed.  (Roberts  Rules 
of  Order,  Newly  Revised  (10th  ed.),  p.21.  Chapter  II.  §3.)  Thus,  the  Chair  could  permit  the  non- 
committee member  to  sit  on  the  dais  with  the  committee,  address  the  committee  and  discuss 
matters  with  the  committee.  The  Board  of  Supervisors,  for  example,  permits  a sponsor  of 
legislation,  who  is  not  a member  of  a committee,  to  sit  on  the  dais  with  the  committee  and 
discuss  the  merits  of  the  legislation  with  the  committee.  The  noncommittee  member  may  not 
participate  in  the  exercise  of  the  powers  of  the  committee,  in  particular,  voting. 

We  hope  you  have  found  this  information  to  be  helpful.  If  you  need  any  additional 
assistance  or  information,  please  do  not  hesitate  to  call  on  us. 


Very  truly  yours. 


DENNIS  J.  HERRERA 
City  Attorney 


APPROVED: 
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Question  Presented 

Are  the  October  22,  2003  appointments  Supervisor  Daly  made  to  the  Public  Utilities 
Commission  while  serving  as  acting  Mayor  legally  effective? 

Short  Answer 


Only  one  of  Supervisor  Daly's  two  appointments  is  legally  effective.  Supervisor  Daly's 
appointment  of  Adam  Werbach  is  valid  because  that  seat  was  vacant  at  the  time  of  the 
appointment,  the  Supervisor  possessed  all  of  the  powers  of  Mayor  while  serving  as  acting 
Mayor,  and  he  completed  the  appointment  before  his  tenure  as  acting  Mayor  ended.  Supervisor 
Daly's  appointment  of  Robin  Chiang  is  not  legally  effective  because  the  seat  to  which  Supervisor 
Daly  appointed  Mr.  Chiang  was  not  vacant  at  the  time  of  the  appointment.  Mayor  Brown  had 
completed  his  appointment  of  Andrew  Lee  to  that  seat  on  October  16,  2003,  and  the  acting 
Mayor  lacked  any  power  to  rescind  that  appointment. 

Accordingly,  because  Supervisor  Daly  administered  an  oath  of  office  to  Mr.  Werbach  on 
October  22,  2003,  Mr.  Werbach  may  now  serve  as  a member  of  the  Public  Utilities  Commission, 
with  a term  expiring  on  January  15,  2007,  unless  eight  or  more  members  of  the  Board  of 
Supervisors  reject  his  appointment  on  or  before  November  21,  2003.  Because  Supervisor  Daly's 
appointment  of  Mr.  Chiang  was  not  legally  effective,  Mr.  Chiang  does  not  hold  office  as  a 
member  of  the  Public  Utilities  Commission.  But  if  Mr.  Lee  resigns  from  the  Commission,  as  the 
Mayor  has  requested  him  to  do  and  as  the  Mayor  has  informed  the  Board  that  Mr.  Lee  will,  there 
will  be  one  vacancy  on  the  Public  Utilities  Commission.  The  term  of  that  empty  seat  expires  on 
January  15,  2004.  If  Mr.  Lee  does  not  resign,  then  the  Board  of  Supervisors  should  have  until 
December  4,  2003  to  reject  the  appointment  by  a two-thirds  vote.  While  ordinarily  the  period  for 
the  Board  to  reject  a Mayoral  appointment  runs  from  the  date  that  the  Mayor  transmits  the  Notice 
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of  Appointment,  here  we  conclude  that  the  period  for  considering  Mr.  Lee's  appointment  should 
be  tolled  because  of  the  uncertainty  surrounding  who  occupies  the  seat,  which  this  opinion  now 
clarifies,  and  because  of  the  Board's  reliance  on  the  Mayor's  assurance  that  Mr.  Lee  was 
resigning  in  not  calendaring  consideration  of  that  appointment.  Accordingly,  the  30-day  period 
for  the  Board  to  reject  Mr.  Lee's  appointment  should  be  extended  by  the  period  between 
Supervisor  Daly's  appointment  of  Mr.  Chiang  and  the  date  of  this  opinion,  and  should  expire  on 
December  4,  2003. 


Background 

The  San  Francisco  Charter  establishes  the  Public  Utilities  Commission  (the 
"Commission"),  vesting  it  with  authority  over  "the  construction,  management,  supervision, 
maintenance,  extension,  operation,  use  and  control  of  all  water  and  energy  supplies  and  utilities 
of  the  City  as  well  as  the  real,  personal  and  financial  assets,  which  are  under  the  Commission's 
jurisdiction..."  (Charter,  §4.112.)  Under  the  Charter,  the  Commission  consists  of  five  members 
appointed  by  the  Mayor,  in  accordance  with  section  3.100,  for  four-year  terms.  Under 
section  3.100  the  Mayor  is  responsible  for  making  appointments  to  the  Commission  "which  shall 
be  effective  immediately  and  remain  so,  unless  rejected  by  a two-thirds  vote  of  the  Board  of 
Supervisors  within  30  days  following  transmittal  of  the  Notice  of  Appointment."  The  Charter 
further  specifies  that  the  "Notice  of  Appointment  shall  include  the  appointee's  qualifications  to 
serve  and  a statement  how  the  appointment  represents  the  communities  of  interest, 
neighborhoods  and  diverse  populations  of  the  City  and  County."  (Charter,  §3.100.)  Members  of 
the  Commission  may  be  removed  by  the  Mayor  only  for  cause,  following  notice  and  an 
opportunity  to  be  heard,  under  section  15.105  of  the  Charter.  (Charter,  §4.1 12.) 

In  September  2003,  two  seats  on  the  Commission  became  vacant  when  members  of  the 
Commission  resigned.  In  a letter  dated  September  4,  2003,  Ashok  Bhatt,  who  occupied  a seat 
with  a term  expiring  on  January  15,  2007,  resigned.  Mr.  Bhatt's  letter  of  resignation,  which  the 
Mayor's  Office  received,  did  not  contain  any  conditions  to  the  effectiveness  of  his  resignation. 

In  a letter  dated  September  29,  2003,  Jeff  Chen,  a Commission  member  occupying  a seat 
expiring  on  January  15,  2004,  resigned  because  he  had  moved  out  of  San  Francisco.  The  Charter 
generally  requires  that  commissioners  be  electors  of  San  Francisco  at  all  times  during  their  terms 
in  office.  (Charter,  §4.101.)  Mr.  Chen's  resignation  letter,  which  the  Mayor's  Office  received, 
did  not  include  any  conditions  to  the  effectiveness  of  his  resignation. 

On  October  16,  2003,  Mayor  Brown  transmitted  to  the  Clerk  of  the  Board  of  Supervisors 
a Notice  of  Appointment  of  Andrew  Lee  to  the  Commission.  The  Notice  of  Appointment 
included  Mr.  Lee's  resume.  In  the  Notice  of  Appointment,  Mayor  Brown  designated  Andrew 
Lee  to  fill  the  seat  of  Jeff  Chen,  with  his  term  expiring  January  15,  2004.  Mr.  Lee  did  not  take 
an  oath  of  office  at  this  time. 
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On  or  about  October  17,  2003,  Mayor  Brown  left  the  State  with  a delegation  of  San 
Franciscans  for  a trade  mission  to  Tibet.  Under  section  3.100(12)  of  the  Charter  the  Mayor  has 
the  responsibility  to  "designate  a member  of  the  Board  of  Supervisors  to  act  as  Mayor  in  the 
Mayor's  absence  from  the  state  or  during  a period  of  temporary  disability."  Under  section  3.102 
of  the  Charter,  if  the  Mayor  is  out  of  state  without  designating  an  acting  Mayor,  the  President  of 
the  Board  acts  as  Mayor  until  the  Mayor  returns.  Before  the  Mayor  left  on  his  trip,  he  designated 
various  members  of  the  Board  to  act  as  Mayor  on  particular  days.  He  did  so  verbally  through  his 
Chief  of  Staff,  who  prepared  a list.  The  Mayor  did  not  inform  the  Supervisors  in  writing  of  his 
designations,  rather  he  made  them  orally.  He  verbally  designated  Supervisor  Daly  to  act  as 
Mayor  on  October  22,  2003,  and  his  Chief  of  Staffs  Office  communicated  that  designation  to 
Supervisor  Daly  orally  and  then  subsequently  by  e-mail.  There  is  no  dispute  that  before  leaving 
the  State,  Mayor  Brown  appointed  Supervisor  Daly  to  act  as  acting  Mayor  for  that  day. 

The  controversy  involves  the  events  that  occurred  on  October  22,  2003.  On  that  day. 
Supervisor  Daly  undertook  as  acting  Mayor  to  make  two  appointments  of  his  own  to  the 
Commission,  Mayor  Brown  took  steps  to  terminate  Supervisor  Daly's  tenure  as  acting  Mayor 
and  to  appoint  Supervisor  Dufty  as  acting  Mayor,  and  Supervisor  Dufty  took  actions  to  rescind 
Supervisor  Daly's  appointments  and  make  the  appointments  that  Mayor  Brown  wished  to  make 
to  the  Commission. 

The  long-standing  practice  and  understanding  of  Board  members  and  the  Mayor  is  that  an 
acting  Mayor  serves  primarily  a ceremonial  function,  and  that  the  acting  Mayor  should  do 
everything  possible  to  consult  with  and  obtain  the  consent  of  the  Mayor  before  taking  any 
significant  action,  particularly  any  policy  or  personnel  decision  that  can  not  be  readily  reversed 
by  the  Mayor  upon  his  return  to  the  State.  Nonetheless,  on  October  22,  2003,  without  consulting 
with  Mayor  Brown's  office.  Supervisor  Daly  took  steps  to  appoint  Adam  Werbach  and  Robin 
Chiang  to  the  Commission.  He  appointed  Mr.  Chiang  to  the  same  seat  that  Mayor  Brown  had 
appointed  Mr.  Lee  to  fill,  with  a term  ending  on  January  15,  2004.  He  appointed  Mr.  Werbach  to 
the  seat  that  has  a term  expiring  on  January  15,  2007. 

Based  on  our  investigation,  the  sequence  of  events  on  October  22  is  as  follows.  Between 
2:15  and  2:25  p.m.1,  Supervisor  Daly  appointed  and  administered  the  oath  of  office  to  Mr. 
Werbach  and  Mr.  Chiang.  Then,  between  2:19  and  2:27  p.m.,  Supervisor  Daly  transmitted  to  the 
Clerk  of  the  Board  of  Supervisors  separate  Notices  of  Appointment  for  Mr.  Werbach  and 
Mr.  Chiang.2  The  Notices  of  Appointment  bear  the  signature  of  Supervisor  Daly  as  acting 
Mayor.  Supervisor  Daly's  submission  to  the  Clerk  included  oaths  of  office  signed  by  both  of  his 
appointees;  he  acknowledged  both  oaths  as  acting  Mayor.  The  Notice  of  Appointment  for 


1 Unless  otherwise  indicated,  all  times  specified  in  this  background  section  are  Pacific  Standard  Time. 

2 Although  the  documents  are  time  stamped  2:19  p.m.,  our  investigation  indicates  that  the  time  stamp  in  the  Clerk's 
Office  on  that  day  may  have  been  up  to  eight  minutes  slow. 
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Mr.  Chiang  included  a brief  description  of  his  qualifications  and  his  resume.  The  Notice  of 
Appointment  for  Mr.  Werbach  included  a brief  statement  of  his  qualifications.  In  his  transmittal 
for  Mr.  Chiang,  Supervisor  Daly  did  not  mention  the  earlier  appointment  of  Mr.  Lee,  nor  did  he 
expressly  undertake  to  rescind  that  appointment  made  by  Mayor  Brown. 

Between  2:15  and  2:20  p.m.,  Mayor  Brown's  Office  learned  of  the  steps  that  Supervisor 
Daly  appeared  to  be  taking  as  acting  Mayor  to  make  appointments  to  the  Commission.  Between 
2:30  and  2:34  p.m.3  the  Mayor's  Office  placed  a telephone  call  to  Mayor  Brown,  who  was  then  in 
Tibet.4  During  this  call.  Mayor  Brown  verbally  terminated  his  designation  of  Supervisor  Daly  as 
acting  Mayor.  He  then  orally  designated  Supervisor  Dufty  to  serve  as  acting  Mayor,  requested 
that  Supervisor  Dufty  proceed  with  his  intended  appointments  to  the  Commission  and  that  those 
appointees  be  sworn  in  that  afternoon.  At  about  2:37  p.m.,  a representative  of  the  Chief  of  Staffs 
Office  informed  Supervisor  Daly  that  Mayor  Brown  had  rescinded  his  designation  as  acting 
Mayor.  Shortly  thereafter,  the  Chief  of  Staffs  Office  informed  Supervisor  Dufty  that  Mayor 
Brown  had  designated  him  as  acting  Mayor  and  wished  that  he  withdraw  Daly's  appointments 
and  make  the  appointments  that  Mayor  Brown  intended. 

Supervisor  Dufty  then  withdrew  the  appointments  of  Mr.  Werbach  and  Mr.  Chiang  to  the 
Commission  made  by  Supervisor  Daly.  A written  rescission  of  those  appointments,  signed  by 
Supervisor  Dufty  as  acting  Mayor,  bore  the  hand-written  time  of  2:45  p.m.  and  was  time  stamped 
in  the  Mayor's  Office  at  2:46  p.m.  Between  2:56  and  3:04  p.m..  Supervisor  Dufty  transmitted  the 
written  rescission  to  the  Clerk  of  the  Board.5 

Supervisor  Dufty  then  took  steps  to  appoint  Mr.  Lee  and  Clementine  Clarke  to  serve  as 
members  of  the  Commission.  That  afternoon,  Judge  Dearman  administered  the  oath  of  office  to 
Mr.  Lee  and  Ms.  Clarke  in  the  Mayor's  Office.  Between  4:35  and  4:43  p.m.,  a Notice  of 
Appointment  for  Ms.  Clarke  bearing  Mayor  Brown's  signature  was  transmitted  to  the  Clerk  of 
the  Board.  The  notice  included  a statement  of  her  qualifications,  including  her  resume,  and  a 
statement  of  how  the  appointment  represents  the  communities  of  interest,  neighborhoods  and 
diverse  populations  of  the  City. 


3 Our  investigation  indicated  discrepancies  in  the  system  that  the  Department  of  Telecommunications  and 
Information  Services  uses  to  record  City  phone  calls;  therefore,  we  were  unable  to  ascertain  the  precise  time  of  the 
call  with  certainty. 

Before  we  shifted  from  Daylight  Savings  Time,  Tibet  was  15  hours  ahead  of  San  Francisco  time,  so  it  was  between 
5:30  and  5:34  a.m.,  October  23,  2004,  Tibet  time. 

5 Again,  although  the  document  is  time  stamped  2:56  p.m.,  our  investigation  indicates  that  the  time  stamp  in  the 
Clerk's  Office  on  that  day  may  have  been  up  to  eight  minutes  slow. 
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Following  these  events,  Mayor  Brown  cut  short  his  trip  to  Tibet  and  returned  to  San 
Francisco  on  or  about  October  24.  In  his  annual  State  of  the  City  address  four  days  later.  Mayor 
Brown  said  that  he  was  withdrawing  the  two  appointments  to  the  Commission  that  he  and 
Supervisor  Dufty  made  and  that  he  expected  that  the  Board  and  Mayor  could  work  together  to 
find  two  qualified  candidates  for  the  Commission.  In  a letter  dated  October  29,  2003  to  the 
Clerk  of  the  Board,  Mr.  Brown  stated  that  to  accomplish  this  objective,  he  had  requested  and 
would  receive  written  resignations  from  Mr.  Lee  and  Ms.  Clarke,  and  he  called  on  Supervisor 
Daly  to  do  the  same  with  his  appointees.  The  Mayor's  Office  has  not  yet  received  written 
resignations  from  Mr.  Lee  or  Ms.  Clarke.  To  date  Supervisor  Daly's  appointees  have  not 
submitted  their  resignations. 


Analysis 

I.  Supervisor  Daly's  Appointment  Of  Mr.  Chiang  Was  Legally  Ineffective  Because 
The  Seat  To  Which  Supervisor  Daly  Appointed  Mr.Chiang  Was  Not  Vacant. 

The  threshold  question  is  whether  two  vacancies  existed  on  the  Commission  for 
Supervisor  Daly  to  fill.  We  conclude  that  only  one  seat  was  vacant  for  the  reasons  described 
below. 


A.  Before  October  16,  2003,  Two  Seats  On  The  Public  Utilities  Commission  Were 
Vacant. 

The  City’s  Administrative  Code  governs  the  resignation  of  City  officers.  Section  16.80- 
15  provides  that  all  resignations  must  be  in  writing  and  that  an  appointed  officer,  such  as  a 
member  of  the  Commission,  must  transmit  the  resignation  to  the  body  or  officer  who  made  the 
appointment.  A resignation  becomes  effective,  unless  otherwise  stated  in  the  written  resignation, 
at  the  time  the  office  of  the  appointing  authority  receives  the  resignation.  See  S.F.  Admin.  Code 
§16.80-15. 

Ashok  Bhatt  and  Jeff  Chen  earlier  held  the  two  seats  at  issue.  As  previously  mentioned, 
they  submitted  their  written  resignations  to  the  Mayor's  Office  in  September  2003,  and  their 
written  resignations  were  not  conditioned  on  any  subsequent  events.  Under  the  Charter,  the 
Mayor  has  the  authority  to  fill  these  vacancies,  subject  to  possible  rejection  by  the  Board  of 
Supervisors  by  a two-thirds  vote  within  30  days  of  the  transmittal  of  the  Notice  of  Appointment. 
Before  October  16,  2003,  the  Mayor  had  not  transmitted  any  Notices  of  Appointment  to  fill 
either  of  the  two  vacancies  on  the  Commission. 
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B.  Mayor  Brown  Filled  One  Of  The  Vacant  Seats  When  He  Completed  His 
Appointment  Of  Andrew  Lee  To  The  Public  Utilities  Commission  On 
October  16, 2003,  Before  Supervisor  Daly’s  Actions  To  Appoint  Other 
Commissioners. 

On  October  16,  2003,  Mayor  Brown  transmitted  to  the  Clerk  of  the  Board  of  Supervisors 
a Notice  of  Appointment  of  Andrew  Lee  to  the  Commission  to  fill  the  vacancy  created  by 
Commissioner  Chen's  resignation.  The  question  here  is  whether  that  appointment  could  be 
implicitly  rescinded  by  Supervisor  Daly  as  acting  Mayor  when  he  transmitted  his  appointment  of 
Mr.  Chiang.  We  conclude  that  Supervisor  Daly  did  not  undo  the  Mayor's  earlier  appointment  of 
Mr.  Lee. 

The  courts  have  well  established  the  rule  that  once  the  appointing  authority  has 
completely  exercised  the  power  of  appointment,  that  person  then  has  no  power  to  remove  the 
appointee  (where  the  appointee  can  only  be  removed  for  cause)  or  rescind  the  appointment.  See, 
e.g.,  Marbury  v.  Madison , 5 U.S.  137,  157  (1803);  In  re  Commission  on  the  Governorship  v. 
Curb,  26  Cal. 3d  110,  121  (1979).  "Until  the  last  act  has  been  performed  the  whole  matter  is  in 
fieri,  and  within  the  control  of  the  person  or  persons  by  whom  the  appointment  is  to  be  made, 
and  there  is  nothing  to  prevent  them  from  changing  their  minds  and  appointing  some  other 
person  than  the  one  first  selected."  Conger  v.  Golmer,  32  Cal.  75,  79  (1867).  Accordingly,  if 
Mayor  Brown  completed  his  appointment  of  Mr.  Lee  by  filing  a Notice  of  Appointment  with  the 
Board  of  Supervisors  on  October  16,  2003,  there  was  no  vacancy  for  Supervisor  Daly  to  fill. 

Courts  have  held  that  an  appointment  is  completed  when  the  last  act  required  of  the 
person  vested  with  the  power  to  appoint  has  been  performed.  See,  e.g.,  Marbury,  5 U.S.  at  157; 
Curb,  26  Cal. 3d  at  121.  The  Charter  sets  forth  several  steps  that  the  Mayor  must  perform  before 
an  appointment  to  the  Public  Utilities  Commission  is  complete.  The  Mayor  must  select  a 
candidate  that  meets  the  qualifications  for  the  vacancy.  See,  generally,  S.F.  Charter  §4.101, 
Article  VIIEB.  The  Mayor  must  officially  designate  the  candidate  by  signing  a Notice  of 
Appointment  signifying  the  designation.  S.F.  Charter  §3.100(17);  see  also  Cal.  Gov't  Code 
§ 1342;  Conger,  32  Cal.  at  78-79.  Finally,  the  Mayor  must  transmit  the  Notice  of  Appointment 
to  the  Board  of  Supervisors  with  the  appointee’s  qualifications  to  serve  on  the  Commission  and  a 
statement  describing  how  the  appointment  represents  the  communities  of  interest,  neighborhoods 
and  diverse  populations  of  the  City  and  County.  Charter  §3.100(17).  In  appointing  Mr.  Lee,  the 
Mayor  completed  all  of  these  steps  on  October  16,  2003. 

The  fact  that  Mr.  Lee  had  not  taken  the  oath  at  the  time  Supervisor  Daly  sought  to  make 
his  own  appointment  to  the  same  seat  does  not  matter  for  purposes  of  determining  when  the  last 
act  in  the  appointment  process  was  completed.  Charter  section  3.100(17)  expressly  provides  that 
a mayoral  appointment  is  effective  immediately  upon  the  transmittal  of  the  Notice  of 
Appointment.  Although  the  Charter  gives  the  Board  of  Supervisors  the  authority  to  reject  the 
appointment  by  a two-thirds  vote  of  its  members  within  30  days  following  the  filing,  that  power 
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to  reject  is  not  a step  in  the  appointment  process.  See  id.  In  enacting  this  Charter  provision,  the 
voters  sought  to  implement  a system  of  checks  and  balances  authorizing  the  Mayor  to  make  an 
immediate  appointment  to  fill  a vacancy,  but  subjecting  the  appointment  to  rejection  by  the 
Board. 


The  Mayor's  transmittal  of  the  Notice  of  Appointment  is  a crucial  and  final  step  in  the 
process  of  appointing  commissioners.  See,  e.g..  State  v.  Essling , 128  N.W.2d  307,  313  (Minn. 
1964);  Tucker  v.  Watkins , 737  So.2d  443,  446  (Ala.  1999).  The  transmittal  puts  the  Board  on 
notice  of  the  appointment,  triggers  the  Board’s  power  to  reject  the  appointment  within  30  days 
and  starts  the  running  of  the  30-day  period.  If  the  appointee  takes  the  oath  of  office,  the 
appointee  may  begin  serving  as  a commissioner  during  this  30-day  period.  If  the  transmittal  of 
the  Notice  of  Appointment  were  not  required  to  complete  the  appointment  process,  a Mayor 
could  prevent  the  Board  from  considering  a newly  appointed  commissioner  by  making  an 
appointment,  having  the  oath  administered  and  refraining  from  transmitting  the  Notice  of 
Appointment. 

The  significance  of  the  oath  is  that  an  appointed  commissioner  may  not  undertake  any 
official  duties  before  taking  and  filing  an  oath.  Article  20,  section  3 of  the  California 
Constitution  requires  that  all  public  officers  “shall,  before  they  enter  upon  the  duties  of  their 
respective  offices,  take  and  subscribe  [the  oath  or  affirmation].”  (Emphasis  added).  This  action 
is  a condition  precedent  to  holding  office.  See  Melony  v.  Whitman,  10  Cal.  38,  43  (1858);  see 
also  Smith  v.  County  Engineer  of  San  Diego  County,  266  Cal.App.2d  645,  653  (1968)  (stating, 
“[g]iven  the  basic  purpose  of  the  oath  it  follows  in  reason  that  the  requirement  of  execution  of 
the  oath  ‘before’  entering  upon  the  duties  to  be  undertaken  establishes  the  execution  of  the  oath 
as  a condition  precedent  to  a lawful  undertaking  of  those  duties”). 

But  while  the  oath  is  the  necessary  precondition  to  the  ability  of  the  appointee  to  engage 
in  official  activity,  the  taking  of  an  oath  is  not  a step  of  the  appointment  process.  See  Conger, 
32  Cal.  at  79-80.  In  Conger,  the  California  Supreme  Court  held  that  a Board  of  Supervisors 
could  change  an  appointment  up  until  the  time  when  the  appointment  is  complete.  See  id.  The 
Court  concluded  that  the  appointment  was  complete  when  "the  commission  or  certificate  of 
appointment  has  been  made  out  in  due  form  under  the  seal  of  the  Board,  and  signed  by  the 
officers  of  the  Board,"  but  did  not  include  the  oath  as  part  of  this  process.  See  id. 

The  taking  of  an  oath  to  serve  is  not  an  act  for  which  the  appointing  authority  is 
responsible.  California  law  authorizes  numerous  people  to  give  the  oath  to  appointees,  not  just 
the  official  making  the  appointment.  See,  e.g..  Government  Code  § 1362.  Moreover,  the  law 
imposes  the  duty  to  take  and  file  the  oath  on  the  appointee.  See  Government  Code  §1360  (“.  . . 
before  any  officer  enters  on  the  duties  of  his  office,  he  shall  take  and  subscribe  the  oath  or 
affirmation  . . ..)  (Emphasis  added.);  Government  Code  §1367  (“No  compensation  nor 
reimbursement  for  expenses  incurred  shall  be  paid  to  any  officer  by  any  public  agency  unless  he 
has  taken  and  subscribed  the  oath  or  affirmation  . . ..)  (Emphasis  added.);  Government  Code 
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§1770(i)  (office  becomes  vacant  upon  officer’s  “refusal  or  neglect  to  file  his  or  her  required  oath 
or  bond  within  the  time  prescribed.”). 

The  United  States  Supreme  Court  reached  the  same  conclusion  - that  the  oath  is  not  a 
step  in  the  appointment  process  - in  U.S.  v.  LeBaron , 60  U.S.73,  79,  (1856): 

. . . when  the  commission  of  a postmaster  has  been  signed  and  sealed,  and  placed 
in  the  hands  of  the  Postmaster  General  to  be  transmitted  to  the  officer,  so  far  as 
the  execution  is  concerned,  it  is  a completed  act.  The  officer  has  then  been 
commissioned  by  the  President  pursuant  to  the  Constitution;  and  the  subsequent 
death  of  the  President,  by  whom  nothing  remained  to  be  done,  can  have  no  effect 
on  that  completed  act.  It  is  of  no  importance  that  the  person  commissioned  must 
give  a bond  and  take  an  oath,  before  he  possesses  the  office  under  the 
commission;  nor  that  it  is  the  duty  of  the  Postmaster  General  to  transmit  the 
commission  to  the  officer  when  he  shall  have  done  so.  These  are  acts  of  third 
persons.  The  President  has  previously  acted  to  the  full  extent  which  he  is  required 
or  enabled  by  the  Constitution  and  laws  to  act  in  appointing  and  commissioning 
the  officer;  and  to  the  benefit  of  that  complete  action  the  officer  is  entitled,  when 
he  fulfils  the  conditions  on  his  part  imposed  by  law. 

In  light  of  these  rules  of  law,  on  October  16,  2003,  the  Mayor  completed  his  appointment 
of  Andrew  Lee  to  the  Commission  by  transmitting  Mr.  Lee’s  Notice  of  Appointment  to  the  Clerk 
of  the  Board.  As  a result,  on  October  22,  2003,  the  date  that  Supervisor  Daly  attempted  to  make 
two  appointments  to  the  Commission,  there  was  only  one  vacant  seat  on  the  Commission. 
Because  the  seat  to  which  Supervisor  Daly  as  acting  Mayor  sought  to  appoint  Mr.  Chiang  was 
not  vacant,  the  appointment  of  Mr.  Chiang  is  not  legally  effective.  We  turn  now  to  the  question 
of  the  validity  of  Supervisor  Daly's  appointment  of  Mr.  Werbach  to  the  other  seat,  which  was 
vacant. 


II.  Mr.  Werbach's  Appointment  Is  Legally  Effective  Because  Supervisor  Daly  Assumed 
All  Of  The  Powers  Of  The  Office  Of  The  Mayor  When  He  Served  As  Acting  Mayor, 
And  Mayor  Brown  Could  Not  Replace  Supervisor  Daly  As  Acting  Mayor  While  He 
Was  Outside  Of  The  State. 

An  acting  Mayor's  appointment  of  a City  commissioner,  contrary  to  the  wishes  of  the 
Mayor,  is,  to  our  knowledge,  without  precedent  in  San  Francisco.  But  this  situation  is  not 
without  precedent  in  California.  The  State  of  California  confronted  a similar  circumstance  in 
1979,  culminating  in  the  seminal  case  of  In  re  Commission  on  the  Governorship  v.  Curb , 

26  Cal. 3d  110  (1979).  The  California  Supreme  Court  held  in  Curb  that  an  acting  officer 
exercises  all  of  the  powers  of  the  office,  including  the  appointment  power.  See  id.  at  120.  That 
case  controls  here. 
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A.  The  Physical  Absence  Doctrine,  Which  The  California  Supreme  Court  Adopted 
In  The  Curb  Case,  Controls  Here. 

Curb  arose  when  Governor  Edmund  Brown,  Jr.  left  the  State  for  a short  trip  to 
Washington,  D.C.  See  Curb,  26  Cal.3d  at  114.  Under  the  California  Constitution,  the  Lieutenant 
Governor  "shall  act  during  the  Governor's  absence  from  the  State."  See  id.  at  1 13  (< quoting  Cal. 
Const.  Art.  V,  § 10).  While  the  Governor  was  gone.  Lieutenant  Governor  Mike  Curb  appointed 
Judge  Armand  Arabian  to  fill  the  vacant  position  of  presiding  judge  for  the  Court  of  Appeal.  See 
id.  at  1 14.  Governor  Brown  had  intended  to  appoint  Justice  Bernard  S.  Jefferson  to  that  position. 
See  id.  On  the  day  after  the  Lieutenant  Governor  made  the  appointment,  the  Governor  returned 
to  the  State  and  withdrew  the  appointment  of  Judge  Arabian  and  appointed  Justice  Jefferson  to 
fill  the  vacancy.  See  id.. 

The  California  Supreme  Court  held  that  when  the  Governor  is  physically  absent  from  the 
State,  all  of  his  or  her  powers  devolve  upon  the  Lieutenant  Governor.  See  id.  at  120.  The  Court 
relied  in  part  on  the  legislative  history  of  the  constitutional  provision,  which  indicated  that  when 
the  Governor  is  absent  from  the  State  he  or  she  is  legally  disabled  from  performing  any  duties. 
See  id.  at  118.  The  Court  reasoned  that,  "[s]ince  a physically  absent  Governor  cannot  act,  the 
overriding  purpose  of  avoiding  a hiatus  in  the  availability  of  executive  power  requires  that, 
during  the  absences,  the  sole  and  entire  power  to  act  as  Governor  be  transferred  to  a Lieutenant 
Governor  who  is  physically  within  the  state."  Id.  at  1 19. 

The  Court  rejected  arguments  that  physical  absence  alone  should  not  suffice  to  enable  the 
Lieutenant  Governor  to  act,  but  rather  that  an  effective  absence  must  be  shown.  See  id.  at  1 19. 
Under  the  "effective  absence"  theory,  there  must  be  a need  for  the  acting  official  to  perform  a 
duty  before  the  absent  official  is  able  to  do  so.  See  id.  (quoting  Sawyer  v.  First  Judicial  District 
Court,  410P.2d  748,  749  (Nev.  1966)  (describing  effective  absence  as  an  "absence  [that]  must  be 
measured  by  the  state's  need  at  a given  moment  for  a particular  act  by  the  official  then  physically 
not  present.")).  The  Court  concluded  that  there  was  no  room  in  California's  statutory  scheme  for 
"a  watered  down  'effective'  absence  [doctrine]  or  any  other  concept  whereby  an  acting  governor 
could  discharge  some  but  not  all  of  the  duties  of  the  governor  in  his  absence.  See  id.  at  120. 

Indeed,  the  majority  in  Curb  dismissed  the  arguments  embraced  by  a Justice  in  the 
concurring  opinion  that  travel  and  technology  had  evolved  to  the  point  where  the  physical 
absence  doctrine  no  longer  made  sense  and  that  application  of  the  effective  absence  doctrine  in 
this  modem  world  would  safeguard  against  lapses  in  authority.  Accordingly,  the  Court  found 
that  the  Lieutenant  Governor  was  free  to  act  on  any  matter  that  the  Lieutenant  Governor 
determined  needed  attention  without  any  need  to  consult  with  or  obtain  the  consent  of  the 
Governor,  even  in  the  absence  of  an  emergency  compelling  action.  See  id.  at  120. 

Although  the  Court  held  that  the  Lieutenant  Governor's  appointment  during  the 
Governor's  absence  was  valid,  the  Court  concluded  that  on  his  return  the  Governor  had  the 
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authority  to  withdraw  the  appointment  because  the  appointment  had  not  yet  been  perfected.  See 
26  Cal. 3d  at  123.  The  appointment  was  subject  to  confirmation  by  the  Commission  on  Judicial 
Appointments  and  that  Commission  had  not  yet  acted.  See  id.  As  a result,  in  Curb  - in  contrast 
to  the  situation  here  - there  was  a condition  precedent  to  the  effectiveness  of  the  appointment. 

Under  Curb,  the  law  in  California  is  clear:  when  pursuant  to  applicable  law  a public 
official  temporarily  assumes  the  office  of  another  public  official  because  that  second  official  is 
absent  from  the  state,  the  first  official  is  vested  with  all  of  the  powers  of  the  office  he  or  she  has 
assumed.  See  Curb,  26  Cal. 3d  at  120.  Because  all  of  the  powers  devolve  upon  the  acting 
official,  the  public  official  who  has  left  the  state  has  no  authority  to  take  any  official  actions. 

See  26  Cal. 3d  at  120.  The  Mayor  cannot  revoke  or  change  a designation  of  acting  Mayor  until 
the  Mayor  returns  to  the  State.  This  conclusion  conforms  to  advice  that  this  Office  has 
consistently  given  to  the  Mayor's  Office  going  back  many  years.  See,  for  example,  San 
Francisco  City  Attorney  Opinion  No.  662,  February  16,  1953  (concluding  that  a member  of  the 
Board  of  Supervisors  designated  as  acting  Mayor  has  the  same  powers  and  duties  as  the  Mayor 
during  the  Mayor's  absence). 

The  San  Francisco  Charter  provides  that  the  Mayor  has  the  responsibility  to  "designate  a 
member  of  the  Board  of  Supervisors  to  act  as  Mayor  in  the  Mayor's  absence  from  the  state  or 
during  a period  of  temporary  disability."  (Charter  §3.100(12).)  Although  in  Curb  the  Court 
interpreted  the  meaning  of  the  phrase  "absence  from  the  state"  as  that  phrase  is  used  in  the 
California  Constitution,  the  Court's  holding  likely  controls  the  interpretation  of  that  same 
language  as  it  is  used  in  our  Charter  because  courts  would  presume  that  the  voters  understood  the 
meaning  of  that  phrase  in  California  when  they  added  it  to  the  Charter  in  1996,  17  years  after  the 
Curb  decision.  See  Robert  S.  v.  Superior  Court,  9 Cal.App.4th  1417,  1420  (1992)  (stating  that 
"the  electorate  is  deemed  to  have  been  aware  of  existing  laws  and  judicial  constructions  at  the 
time  an  initiative  is  enacted"). 

Here,  Supervisor  Daly,  while  serving  as  acting  Mayor,  assumed  all  of  the  duties  and 
powers  of  the  Office  of  Mayor.  He  had  the  power  to  fill  vacancies  on  City  boards  and 
commissions  such  as  the  Public  Utilities  Commission.  Because  he  was  absent  from  the  State, 
Mayor  Brown  had  no  authority  to  rescind  his  designation  of  Supervisor  Daly  as  acting  Mayor. 
See  id.  As  a result,  Supervisor  Daly's  appointment  of  Mr.  Werbach  is  legally  effective. 

B.  Even  If  The  Mayor  Could  Terminate  Supervisor  Daly's  Tenure  As  Acting  Mayor 
While  The  Mayor  Was  Out  Of  State,  He  Was  Too  Late  In  Doing  So. 

Even  if  Mayor  Brown  were  able  to  exercise  the  authority  to  rescind  his  designation  of 
Supervisor  Daly  while  the  Mayor  was  out  of  State,  which  he  was  not  able  to  do  under  the  Curb 
decision,  our  investigation  of  the  facts  indicates  that  he  did  not  do  so  in  time  here.  It  appears  that 
the  Mayor  was  between  three  and  15  minutes  late  in  orally  resciding  his  designation. 
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Conclusion 

Supervisor  Daly's  Appointment  of  Mr.  Werbach  is  legally  effective.  Supervisor  Daly  had 
all  of  the  powers  of  the  Mayor  when  he  was  acting  Mayor,  including  the  power  to  make 
appointments,  and  Supervisor  Daly  completed  the  appointment  before  his  tenure  as  acting  Mayor 
ended.  Because  Mr.  Werbach  took  his  oath  of  office  on  October  22,  2003,  he  holds  office  as  a 
member  of  the  Public  Utilities  Commission  and  will  continue  to  do  so  unless  eight  or  more 
members  of  the  Board  of  Supervisors  reject  his  appointment  on  or  before  November  21,  2003. 
The  fact  that  Mr.  Werbach  has  already  taken  the  oath  of  office  does  not  affect  the  ability  of  the 
Board  of  Supervisors  to  reject  the  appointment.  Unless  the  Board  rejects  his  appointment,  Mr. 
Werbach's  term  ends  on  January  15,  2007. 

Supervisor  Daly's  appointment  of  Mr.  Chiang  is  not  legally  effective  because  the  seat  to 
which  Supervisor  Daly  appointed  Mr.  Chiang  was  not  vacant  at  the  time  of  the  appointment. 
Mayor  Brown  had  completed  his  appointment  of  Andrew  Lee  to  that  seat  on  October  16,  2003, 
nearly  one  week  before  Supervisor  Daly,  as  acting  Mayor,  appointed  Mr.  Chiang.  But  this  seat 
on  the  Public  Utilities  Commission  would  become  vacant  if  Mr.  Lee  resigns  from  the 
Commission  as  the  Mayor  has  assured  the  Board  he  will.  If  so,  Mayor  Brown  may  make  an 
appointment  of  his  choice  to  that  seat.  Any  such  appointment  would  be  subject  to  the  process  for 
possible  rejection  by  eight  members  of  the  Board  of  Supervisors  within  30  days  of  such 
appointment  set  forth  in  section  3.100  of  the  Charter. 

If  for  any  reason  Mr.  Lee  does  not  timely  submit  his  written  resign  to  the  Mayor's  Office, 
then  the  Board  of  Supervisors  has  until  December  4,  2003  to  reject  the  appointment  by  a two- 
thirds  vote.  Under  the  Charter  the  period  for  the  Board  to  reject  a Mayoral  appointment  runs 
from  the  date  that  the  Mayor  transmits  the  Notice  of  Appointment.  But  here  we  conclude  that 
the  period  for  considering  Mr.  Lee's  appointment  should  be  tolled,  and  should  run  for  24  days 
from  the  date  of  this  opinion.  That  is,  the  period  for  rejection  of  Mr.  Lee's  appointment  should 
be  tolled  from  the  date  Supervisor  Daly  made  his  appointment  until  the  date  of  this  opinion.  The 
uncertainty  surrounding  who  occupies  the  seat,  which  this  opinion  now  clarifies,  and  the  Board's 
failure  to  calendar  Mr.  Lee's  appointment  in  reliance  on  the  Mayor's  assurance  that  Mr.  Lee  was 
resigning6,  both  compel  this  conclusion.7 


6 After  the  Mayor  transmitted  the  Notice  of  Appointment  of  Mr.  Lee,  the  Board  President  assigned  to  the  Rules 
Committee  on  October  21,  2003  alternative  motions  rejecting,  confirming  and  taking  no  position  on  the 
appointment.  Only  the  appointments  of  Mr.  Werbach  and  Mr.  Chiang  have  been  calendared  for  consideration  by  the 
Rules  Committee  on  November  12,  2003. 

7 There  is  precedent  for  this  conclusion.  For  example,  in  1989  proponents  of  an  initiative  Charter  amendment  that 
would  impose  term  limits  on  members  of  the  Board  of  Supervisors  relied  on  a Registrar  of  Voters'  information 
bulletin  that  specified  an  incorrect  number  of  signatures  required  to  qualify  the  measure  for  the  ballot.  After  the 
petition  had  been  submitted,  the  Department  of  Elections  discovered  that  the  State  Legislature  had  changed  the 
signature  requirement,  nearly  doubling  it.  In  response  to  this  situation,  the  Registrar  returned  the  petition  to  the 
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If  the  Board  or  the  Mayor  believes  that  the  physical  absence  doctrine  - as  embraced  by 
the  California  Supreme  Court  in  Curb  - no  longer  makes  sense  for  San  Francisco  government  in 
the  modem  world  of  travel  and  communications,  then  the  Board  could  consider  proposing  an 
amendment  of  the  Charter  to  the  voters.  We  are  prepared  to  assist  in  any  such  endeavor. 


Very  truly  yours, 


DENNIS  J.  HERRERA 
City  Attorney 


Buck  Delventhal 
Chief,  Governmental  Law  Division 


esse  Capin  Smith 
Chief  Assistant  City  Attorney 


APPROVED: 


proponents  and  informed  them  that  she  would  toll  the  time  period  to  file  the  petition  by  the  number  of  days  the 
petition  had  been  pending  in  the  Registrar  of  Voters  Office.  In  San  Franciscans  for  Reasonable  Reform  vs.  Germain 
Q.  Wong,  the  Superior  Court  upheld  the  Registrar's  decision  requiring  the  proponents  to  gather  additional  signatures 
and  granting  them  more  time  to  do  so. 
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DATED: 


Compelling  the  Mayor’s  Attendance  at  Board  Meetings 


Hon.  Chris  Daly 

Member,  Board  of  Supervisors 

Thomas  J.  Owen 
Deputy  City  Attorney 
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December  9,  2005 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


QUESTION  PRESENTED: 

May  the  Board  of  Supervisors,  by  ordinance  or  amendment  to  its  Rules  of 
Procedure,  command  the  Mayor’s  personal  appearance  once  a month  at  its  meetings  to 
answer  questions  from  Board  members? 


SHORT  ANSWER: 

No.  Such  a requirement  would  conflict  with  separation  of  powers  principles  in  the 
City  Charter  and  the  Board  of  Supervisors  may  not  impose  it  by  ordinance  or  by 
amendment  to  the  Board’s  Rules.  While  the  Board  may  request  that  the  Mayor  attend 
its  meetings  once  a month  to  answer  questions  and  the  Mayor  may  decide  to  appear, 
the  Board  may  not  compel  the  Mayor  to  do  so. 


BACKGROUND: 

You  have  asked  this  office  to  prepare  an  ordinance  or  an  amendment  to  the 
Board’s  Rules  requiring  the  Mayor  to  attend  the  Board  of  Supervisors’  meetings  once  a 
month  to  respond  to  questions  from  the  Supervisors.  You  have  indicated  that  this 
requirement  would  parallel  the  procedure  for  "the  Prime  Minister’s  Question  Time,” 
where  the  Prime  Minister  of  Great  Britain  appears  before  the  House  of  Commons  to 
answer  questions  from  members. 


Fox  Plaza,  5th  Floor  - 1390  Market  Street  ■ San  Francisco,  California  94 102-5408 
Reception:  (415)  554-3800  - Facsimile:  (415)  554-4214 


City  and  County  of  San  Francisco 


Office  of  the  City  Attorney 


OPINION  NO.  2005-01 

Hon.  Chris  Daly  2 December  9,  2005 

Member,  Board  of  Supervisors 


ANALYSIS: 

The  Board’s  Authority  to  Seek  and  Obtain  Information 

The  issue  here  is  whether  the  Board  of  Supervisors  has  the  authority  to 
command  the  Mayor’s  personal  appearance  at  a Board  meeting.  There  is  no  question 
that  the  Board  can  seek  specific  information  from  the  Mayor,  or  from  any  other  City 
official  or  employee  about  the  governance  of  the  City: 

The  Legislature’s  right  to  obtain  accurate  and  up-to-date  information 
on  matters  of  public  concern  cannot  be  disputed.  “The  power  of  inquiry 
has  been  employed  by  Congress  throughout  our  history,  over  the  whole 
range  of  the  national  interests  concerning  which  Congress  might  legislate 
or  decide  upon  due  investigation  not  to  legislate;  it  has  similarly  been 
utilized  in  determining  what  to  appropriate  from  the  national  purse,  or 
whether  to  appropriate.  The  scope  of  the  power  of  inquiry,  in  short,  is  as 
penetrating  and  far-reaching  as  the  potential  power  to  enact  and 
appropriate  under  the  Constitution.” 

( Connerly  v.  State  Personnel  Board  (hereafter  Connerly)  (2001 ) 92  Cal.App.4th  1 6,  62, 
quoting  Barenblatt  v.  United  States  (1959)  360  U.S.  109,  111.)  “This  investigatory 
power  is  inherent  in  the  legislative  process.”  ( Lear  Siegler,  Inc.  Energy  Products  Div.  v. 
Lehman  (9th  Cir.  1988)  842  F.2d  1102, 1109,  citing  Watkins  v.  United  States  (1954)  354 
U.S.  178, 187;  Nixon  v.  Administrator  of  General  Sen/ices  (1977)  433  U.S.  425,  499 
(Powell,  J.,  cone.).) 

But  the  Connerly  court  noted  that  separation-of-powers  principles  limit  how  the 
power  of  inquiry  may  be  exercised.  (92  Cal.App.4th  at  p.  63.)  The  Legislature  may  not 
exercise  direct  supervisorial  control  over  the  execution  of  the  laws.  (Ibid.)  “In  this  light, 
the  statutory  provisions  that  require  data  to  be  collected  and  reported  to  the  Legislature 
cannot  be  intended  as  some  sort  of  supervisorial  device;  they  can  be  intended  only  as 
the  basis  for  future  legislative  consideration,  within  the  power  of  inquiry,  with  respect  to 
the  need  for  future  legislative  action.”  (Ibid.) 


Separation  of  Powers  In  General 

Separation  of  powers  principles  underlie  the  core  system  of  checks  and  balances 
in  the  American  system  of  government: 

The  separation  of  powers  doctrine  limits  the  authority  of  one  of  the 
three  branches  of  government  to  arrogate  to  itself  the  core  functions  of 
another  branch.  The  courts  have  long  recognized  that  [the]  primary 
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purpose  [of  the  separation-of-powers  doctrine]  is  to  prevent  the 
combination  in  the  hands  of  a single  person  or  group  of  the  basic  or 
fundamental  powers  of  government.  To  serve  this  purpose,  the  courts 
have  not  hesitated  to  strike  down  provisions  of  law  that  either  accrete  to  a 
single  Branch  powers  more  appropriately  diffused  among  separate 
Branches  or  that  undermine  the  authority  and  independence  of  one  or 
another  coordinate  Branch. 

( Carmel  Valley  Fire  Protection  Dist.  v.  State  of  California  (hereafter  Carmel  Valley) 
(2001)  25  Cal.4th  287,  297;  internal  citations  and  quotations  deleted.) 

However,  that  separation  need  not  be  absolute: 

[T]he  separation  of  powers  doctrine  recognizes  that  the  three 
branches  of  government  are  interdependent.  Accordingly,  it  permits 
actions  of  one  branch  that  may  significantly  affect  those  of  another  branch 
as  long  as  there  is  no  material  impairment  of  the  other  branch’s  core 
functions.  The  purpose  of  the  doctrine  is  to  prevent  one  branch  of 
government  from  exercising  the  complete  power  constitutionally  vested  in 
another;  it  is  not  intended  to  prohibit  one  branch  from  taking  action 
properly  within  its  sphere  that  has  the  incidental  effect  of  duplicating  a 
function  or  procedure  delegated  to  another  branch. 

{Id.,  at  p.  298;  internal  citations  and  quotations  deleted,  emphasis  in  original.) 

It  is  true  that  ”[t]he  Legislature  may,  by  statute,  exercise  broad  control  over  the 
policies  to  be  implemented  and  the  ways  and  means  of  their  accomplishment. 

However,  acts  which  are  done  to  carry  out  the  policies  and  purposes  already  declared 
by  the  Legislature  are  not  a legislative  function."  {California  Radioactive  Materials 
Management  Forum  v.  Department  of  Health  Services  (hereafter  Radioactive  Materials) 
(1993)  15  Cal.App.4th  841, 871;  disapproved  on  another  point  in  Carmel  Valley,  supra, 
25  CalA^  at  p.  305,  fn.  5.)  The  Legislature  cannot  exercise  direct  supervisorial  control 
over  the  performance  of  the  duties  of  an  executive  officer  in  his  or  her  execution  of  the 
laws;  rather,  it  can  exercise  control  only  indirectly  by  dictating  the  manner  of  execution 
of  the  laws  via  the  enactment  of  legislation.  {Carmel  Valley,  supra,  25  Cal.4th  at  p.  304; 
Connerly,  supra,  92  Cal.App.4th  at  p.  63;  Radioactive  Materials,  supra,  15  Cal.AppA^1 
at  p.  873.) 


Interference  With  a Coordinate  Branch  of  Government 

The  separation  of  powers  doctrine  protects  against  interference  by  one  branch  of 
government  with  another  branch,  as  well  as  usurpation  of  its  powers.  "Even  if  the 
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challenged  sections  of  the  [the  statute]  do  not  constitute  attempted  control  of  the 
executive’s  role  under  the  statute,  they  may  still  pose  a potential  disruption  of  the 
executive’s  function. . . .”  (Lear  Siegler,  Inc.,  Energy  Products  Div.  v.  Lehman,  supra, 
842  F.2d  at  p.  1108;  emphasis  in  original.)  Where  Congress  has  not  aggrandized  its 
own  power  at  the  expense  of  a coordinate  branch  of  government,  the  relevant  inquiry  is 
whether  Congress  has  “impermissibly  undermined”  the  role  of  that  branch.  (Id.  at  p. 
1109,  citing  Commodities  Futures  Trading  Comm.  v.  Schor  (1986)  478  U.S.  833,  859-60 
(Brennan,  J.,  dis.).) 

As  discussed  above,  the  separation  of  powers  doctrine  prevents  any  single 
branch  of  government  from  purporting  to  exercise  core  functions  belonging  to  another 
branch.  (Carmel  Valley,  supra,  25  Cal.4th  at  p.  297.)  But  it  also  prevents  one  branch  of 
government  from  taking  actions  “that  undermine  the  authority  and  independence  of  one 
or  another  coordinate  Branch.”  (Ibid.)  “[T]he  proper  inquiry  focuses  on  the  extent  to 
which  [the  challenged  legislation]  prevents  the  Executive  Branch  from  accomplishing  its 
constitutionally  assigned  function.”  (Nixon  v.  Administrator  of  General  Services,  supra, 
433  U.S.  at  p.  443. y “The  question  of  governmental  power  in  this  case  is  whether  the 
Act . . . impermissibly  interferes  with  the  President’s  power  to  carry  out  his  Art.  II 
obligations.”  (Id.  at  p.  498  (Powell,  J.,  cone.).) 


Separation  of  Powers  Under  the  City  Charter 

The  voters  of  San  Francisco  adopted  a separation  of  powers  as  part  of  their  City 
Charter.  The  San  Francisco  Charter  makes  a clear  division  between  powers  and  duties 
of  the  executive  branch  under  the  Mayor  (SF  Charter  Art.  Ill)  and  the  legislative  branch 
under  the  Board  of  Supervisors  (SF  Charter  Art.  II)  by  prohibiting  the  Board  and  its 
members  from  interfering  in  the  exercise  of  certain  administrative  powers.  Although  the 
1996  amendments  to  the  Charter  gave  the  Board  greater  latitude  in  setting  policy 
through  the  adoption  of  ordinances,  it  is  still  official  misconduct  for  City  legislators  to 
interfere  in  the  administration  of  the  executive  branch.  (SF  Charter  § 2.114.)  For  this 
reason,  the  legislative  history  of  the  predecessor  to  the  current  ban  on  interference  in 
administrative  affairs  is  instructive. 


1 In  Nixon,  interference  with  the  functions  of  another  branch  of  government  was  just  the  first  step  in  the 
separation-of-powers  analysis.  (Nixon  v.  Administrator  of  General  Services,  supra,  433  U.S.  at  p.  433.) 
The  Court  went  on  to  determine  whether  the  impact  of  such  interference  was  justified  by  an  overriding 
need  to  promote  objectives  within  the  constitutional  authority  of  Congress.  (Ibid.)  But  California  law  does 
not  include  such  a balancing  test,  and  applies  the  separation  of  powers  doctrine  whether  or  not  the 
encroachment  appears  to  carry  out  an  important  policy.  (Carmel  Valley,  supra,  25  Cal.4th  at  p.  301 , n.  4.) 
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Francis  V.  Keesling,  who  chaired  the  drafting  committee  for  the  City’s  1932 
Charter,  wrote  a book  that  combined  a historical  account  of  the  drafting  with  an  analysis 
of  its  most  significant  provisions.  We  often  turn  to  his  book  as  an  authoritative  source  in 
interpreting  provisions  of  the  Charter.  (See  Kennedy  v.  Ross  (1946)  28  Cal.2d  569,  576 
[citing  Keesling  to  establish  the  intent  of  the  drafters  of  the  SF  Charter].)  In  his  book, 
Keesling  makes  clear  the  intent  of  the  drafters  of  the  Charter  to  adopt  a strong 
separation  of  powers.  The  California  Commission  on  County  Home  Rule  had  earlier 
recommended  “[distinct  separation  between  the  legislative  and  administrative  functions 
of  the  County.”  (Keesling,  San  Francisco  Charter  of  1931  (1933),  p.  31.)  According  to 
Keesling,  one  of  the  basic  principles  that  animated  the  drive  for  Charter  reform  in  San 
Francisco  was  an  aim  to  see  that  “[tjhere  shall  be  a sharp  separation  between 
legislative  and  administrative  functions  in  the  municipal  government  in  order  to  end  the 
present  conflicts  of  authority  between  the  Board  of  Supervisors  and  the  various 
executive  departments.”  (Id.  at  p.  30.)  A Washington,  D.C.  newspaper  story  on  the 
adoption  of  the  new  San  Francisco  charter  noted  that  “[t]he  new  charter  as  a whole  is  a 
long  step  in  advance,  particularly  in  its  large  degree  of  separation  of  legislative  and 
administrative  functions.”  (Id.  at  p.  83.) 

Describing  the  drafting  process,  Keesling  wrote  that  “[t]he  major  problems  acted 
upon  in  early  sessions,  with  the  significant  exception  of  depriving  the  supervisors  of 
administrative  powers  and  confining  the  board  to  legislation,  were  determined  by  close 
votes.”  (Id.  at  pp.  37-38.)  He  emphasized  the  significance  of  the  non-interference 
provision  of  the  new  charter:  “It  was  the  definite  intention  to  effectively  deprive  the 
Board  of  Supervisors  of  all  administrative  powers.”  (Id.  at  p.  45.)  For  Keesling,  the  non- 
interference provision,  and  the  separation  of  legislative  and  executive  powers,  were 
crucial  bulwarks  against  municipal  corruption: 

(The  non-interference  provision]  is  a provision  that  the  citizens  should 
carefully  guard.  The  manipulating  politician  is  greatly  annoyed  and 
handicapped  by  it.  Unless  interested  citizens  unite  to  conserve  this 
provision  in  the  charter  the  politician,  who  is  constantly  active,  will 
proceed  by  the  wearing  down  process  and  take  advantage  of  attrition. 

The  old  order  of  interference  and  political  log-rolling  may  be  re- 
established in  that  manner. 

(Id.  at  p.  43.) 

Both  the  document  itself,  and  Keesling’s  account  of  the  concerns  that  underlay 
its  drafting,  demonstrate  that  there  is  a separation  of  powers  at  the  core  of  the  San 
Francisco  Charter.  The  courts  have  characterized  the  relationship  between  Mayor  and 
the  Board  of  Supervisors  as  analogous  to  that  between  the  President  and  the  United 
States  Congress.  (Affordable  Housing  Alliance  v.  Feinstein  (1986)  179  Cal.App.3d  484, 
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491 .)  Under  the  Charter,  the  Mayor  may  "[s]peak  and  be  heard  at  any  meeting  of  the 
Board  of  Supervisors  or  any  of  its  committees."  (SF  Charter  § 3.100(9).)  The  Mayor 
may  attend  Board  meetings,  but  is  not  required  to  do  so.  Cooperation  and  respect  for 
comity  have  enabled  both  parties  to  come  to  mutually  agreeable  and  voluntary  terms  for 
the  Mayor’s  appearance  before  the  Board.  The  Charter  does  make  the  Mayor 
responsible  for  “[presentation  before  the  Board  of  Supervisors  of  a policies  and 
priorities  statement  setting  forth  the  Mayor’s  policies  and  budget  priorities  for  the  City 
and  County  for  the  ensuing  fiscal  year,  . . . (SF  Charter  § 3.100(6).)  But  even  that 
provision  does  not  require  the  Mayor  to  appear  personally,  or  to  make  the  presentation 
more  often  or  at  a time  and  date  of  the  Board’s  choosing. 


Requiring  the  Mayor's  Personal  Attendance 

We  turn  now  to  an  analysis  of  the  instant  proposal  under  the  separation  of 
powers  principles  discussed  above.  A recent  California  Supreme  Court  case  suggests 
a model  for  that  analysis: 

[T]he  appropriate  standard  by  which  the  statutory  provisions  in 
question  are  to  be  evaluated  for  purposes  of  the  state  constitutional 
separation  of  powers  clause  is  whether  these  provisions,  viewed  from  a 
realistic  and  practical  perspective,  operate  to  defeat  or  materially  impair 
the  executive  branch’s  exercise  of  its  constitutional  functions.  . . . [I]n 
applying  this  standard,  it  is  appropriate  to  consider  whether  the  statutes 
either  (1)  improperly  intrude  upon  a core  zone  of  executive  authority, 
impermissibly  impeding  the  Governor  (or  another  constitutionally 
prescribed  executive  officer)  in  the  exercise  of  his  or  her  executive 
authority  or  functions,  or  (2)  retain  undue  legislative  control  over  a 
legislative  appointee's  executive  actions,  compromising  the  ability  of  the 
legislative  appointees  to  the  Coastal  Commission  (or  the  Coastal 
Commission  as  a whole)  to  perform  their  executive  functions 
independently,  without  legislative  coercion  or  interference. 

(Marine  Forest  Society  v.  California  Coastal  Commission  (2005)  36  Cal. 4th  1 , 45.) 

In  this  instance,  the  appropriate  prong  of  the  Coastal  Commission  test  is  the  first 
one:  does  the  proposed  law  "improperly  intrude  upon  a core  zone  of  executive 
authority,  impermissibly  impeding  the  [Mayor]  in  the  exercise  of  his  or  her  executive 
authority  or  functions"? 

If  the  Board  were  to  adopt  the  proposed  legislation,  it  would  be  asserting  a right 
to  command  the  physical  presence  of  the  Mayor  at  a time  and  place  of  the  Board’s 
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choosing.2  The  core  assertion  by  the  Board  of  authority  over  the  Mayor’s  person  is 
inconsistent  with  the  Mayor’s  status  as  the  head  of  a separate  and  co-equal  branch  of 
City  government. 

There  is  a well-recognized  rule  in  the  California  and  federal  courts  that,  absent 
extraordinary  or  compelling  circumstances,  high  government  officials  will  not  be  subject 
to  involuntary  depositions.  ( Westly  v.  Superior  Court  (2004)  125  Cal.App.401  907, 
910-11;  Nagle  v.  Superior  Court  (1994)  28  Cal.App.4th  1465,  1468;  Civiletti  v.  Municipal 
Court  (1 981 ) 1 1 6 Cal.App.3d  1 05,  1 10;  State  Board  of  Pharmacy  v.  Superior  Court 
(1978)  78  Cal.App.3d  641, 644-45;  Deukmejian  v.  Superior  Court  (1983)  143 
Cal.App.3d  632,  633;  Detoy  v.  City  and  County  of  San  Francisco  (N.D.Cal.  2000)  196 
F.R.D.  362,  369.) 

As  the  courts  have  explained,  they  are  highly  reluctant  to  compel  the  testimony  of 
important  public  officials  because  of  the  strong  public  interest  in  permitting  such  officials 
to  attend  to  public  business  without  the  interruption  of  giving  testimony  in  every  private 
dispute  which  might  implicate  their  governmental  agencies.  "The  general  rule  is  based 
on  the  recognition  that  an  official's  time  and  the  exigencies  of  his  everyday  business 
would  be  severely  impeded"  if  litigants  could  take  an  official  away  from  his  or  her  work 
to  appear  at  depositions.  ( Nagle  v.  Superior  Court,  supra,  28  Cal.App.4111  at  p.  1468; 
internal  quotes  omitted.)  M[W]e  would  find  that  heads  of  government  departments  . . . 
would  be  spending  their  time  giving  depositions  and  have  no  opportunity  to  perform 
their  functions."  (State  Board  of  Pharmacy  v.  Superior  Court,  supra,  78  Cal.App.3d  at  p. 
645.)  Because  "[h]igh  ranking  government  officials  have  greater  duties  and  time 
constraints  than  other  witnesses  . . . [they]  should  not,  absent  extraordinary 
circumstances,  be  called  to  testify  regarding  their  reasons  for  taking  official  actions." 
(Detoy  v.  City  and  County  of  San  Francisco,  supra,  196  F.R.D.  at  p.  369.) 

For  similar  reasons,  the  proposal  to  require  the  Mayor,  by  ordinance  or  Board 
rule,  to  personally  appear  at  a Board  meeting  to  answer  questions  could  impermissibly 
impede  the  Mayor  in  the  exercise  of  his  or  her  executive  authority  or  function.  As  a 
result,  such  a requirement  would  conflict  with  the  separation  of  powers  principles 
contained  in  the  City  Charter. 


2 The  Board’s  options  in  enforcing  such  a requirement  would  be  limited.  The  Board  has  no  power  under 
the  Charter  to  discipline  the  Mayor  for  failure  to  obey  an  ordinance.  The  Mayor  is  not  subject  to  removal 
for  misconduct  in  office  under  Charter  § 15.105. 
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CONCLUSION: 


Accordingly,  the  Board  may  not  by  ordinance  or  amendment  to  its  rules 
command  the  Mayor’s  personal  appearance  once  a month  at  its  meetings  to  answer 
questions  from  Board  members.  Such  an  ordinance  or  rule  would  conflict  with 
separation  of  power  principles  contained  in  the  City  Charter. 

The  Board  of  Supervisors  may  by  motion  or  resolution  invite  the  Mayor  to  appear 
and  the  Mayor  may  choose  to  appear,  but  the  Board  may  not  compel  the  Mayor’s 
appearance  on  a standing  basis. 


Very  truly  yours. 


DENNIS  J.  HERRERA 
City  Attorney 


THOMAS  J.  OWEN 
Deputy  City  Attorney 


APPROVED: 


DEN  N I Si  J/  HERRERA 
City  Attorney 
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QUESTION  PRESENTED: 

May  the  Commission  eliminate  full-time  or  continuous  driving  as  an  essential 
eligibility  requirement  under  the  Americans  With  Disabilities  Act  ("the  ADA")  for  taxi 
permits? 


SHORT  ANSWER: 

The  voters  and  the  Board  of  Supervisors  have  mandated  that  full-time  or 
continuous  driving  be  a requirement  for  taxi  permit  holders.  For  that  reason,  there  is  a 
serious  question  as  to  the  Commission's  ability  to  eliminate  full-time  or  continuous 
driving  as  an  essential  eligibility  requirement  for  the  taxi  permit  program  under  the  ADA. 


BACKGROUND: 

Title  II  of  the  Americans  with  Disabilities  Act  of  1990  ("the  ADA")  provides,  in 
relevant  part,  that  "no  qualified  individual  with  a disability  shall,  by  reason  of  such 
disability,  be  excluded  from  participation  in  or  be  denied  the  benefits  of  the  services, 
programs,  or  activities  of  a public  entity,  or  be  subjected  to  discrimination  by  any  such 
entity."  (42  U.S.C.  § 12132;  see  also  28  C.F.R.  § 35.130(a).)  Under  the  ADA,  a public 
entity  is  required  to  make  reasonable  modifications  in  policies,  practices,  or  procedures 
when  the  modifications  are  necessary  to  avoid  discrimination  on  the  basis  of  disability, 
unless  the  public  entity  can  demonstrate  that  making  the  modifications  would 
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fundamentally  alter  the  nature  of  the  service,  program,  or  activity.  (28  C.F.R. 

§ 35.130(b)(7).) 

A "qualified  individual"  under  the  ADA  is  one  who  "with  or  without  reasonable 
modifications  to  rules,  policies,  or  practices,  . . . meets  the  essential  eligibility 
requirements"  for  the  program  or  service.  (42  U.S.C.  § 12131(2);  see  also  28  C.F.R. 

§ 35.104.)  An  "essential  eligibility  requirement"  is  a requirement  reasonably  necessary 
to  accomplish  the  purpose  of  program  or  activity  provided  by  public  entity.  (42  U.S.C. 

§ [201(2)];  42  U.S.C.  § 12131(2).) 

The  City  and  County  of  San  Francisco  licenses  taxicabs  under  Section  4.133  of 
the  San  Francisco  Charter  (creating  the  Taxi  Commission),  Appendix  6 of  the  San 
Francisco  Administrative  Code  (commonly  referred  to  as  "Proposition  K"),  and 
Chapter  16  of  the  San  Francisco  Police  Code  (regulating  motor  vehicles  for  hire). 
Proposition  K and  the  Police  Code  require  that  all  permit  holders  who  first  received  their 
permits  after  1978  drive  a minimum  number  of  hours  or  shifts  per  year  as  a condition  of 
receiving  and  keeping  their  permits.  (See  SF  Administrative  Code,  Appx.  6;  SF  Police 
Code,  § 1081(f).) 

In  Resolution  No.  2002-93,  adopted  October  8,  2002,  the  Taxi  Commission 
declared  that  "continuous  driving  is  an  essential  eligibility  requirement  of  the  City's 
programs  for  the  permitting  of  motor  vehicles  for  hire,  and  that  exempting  a permit 
holder  from  that  requirement  would  fundamentally  alter  the  nature  of  those  programs; 


ANALYSIS: 

A public  entity's  duty  under  Title  II  of  the  ADA  to  provide  a "reasonable 
modification"  if  necessary  to  make  a particular  program  or  service  accessible  to  the 
disabled  does  not  extend  to  waiving  or  compromising  an  essential  eligibility 
requirement: 


Title  II  does  not  require  States  to  employ  any  and  all  means  to  make  . 

. . services  accessible  to  persons  with  disabilities,  and  it  does  not  require 
States  to  compromise  their  essential  eligibility  criteria  for  public  programs. 

It  requires  only  "reasonable  modifications"  that  would  not  fundamentally 
alter  the  nature  of  the  service  provided,  and  only  when  the  individual 
seeking  modification  is  otherwise  eligible  for  the  service. 

( Tennessee  v.  Lane  (2004)  541  U.S.  509,  531-32,  citing  42  U.S.C.  § 12131(2).) 
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While  a public  entity  may  not  arbitrarily  impose  eligibility  criteria  that  tend  to 
screen  out  an  individual  with  a disability,  it  may  impose  criteria  having  such  an  effect  if 
"such  criteria  can  be  shown  to  be  necessary  for  the  provision  of  the  . . . activity  being 
offered."  (28  C.F.R.  § 35.130(b)(8).) 

It  is  clear  from  the  language  of  Title  II  . . . that  public  entities  are  not 
required  to  create  new  programs  that  provide  heretofore  unprovided 
services  to  assist  disabled  persons.  Nor,  ordinarily,  must  public  entities 
make  modifications  that  would  fundamentally  alter  existing  programs  and 
services  administered  pursuant  to  programs  that  do  not  facially 
discriminate  against  the  disabled:  "A  public  entity  shall  make  reasonable 
modifications  in  policies,  practices,  or  procedures  when  the  modifications 
are  necessary  to  avoid  discrimination  on  the  basis  of  disability,  unless  the 
public  entity  can  demonstrate  that  making  the  modifications  would 
fundamentally  alter  the  nature  of  the  service,  program,  or  activity."  As  the 
regulatory  language  makes  clear,  entities  are  required  only  to  make 
reasonable  changes  in  existing  policies  in  order  to  accommodate 
individuals'  disabilities. 

(Townsend  v.  Quasim  (9th  Cir.  2003)  328  F.3d  511,  518;  internal  citations  omitted, 
emphasis  in  original.) 

In  deciding  whether  a modification  is  required  under  Title  II  of  the  ADA,  a public 
entity  first  must  determine  whether  the  eligibility  requirement  at  issue  is  "essential." 
(Pottgen  v.  Missouri  State  High  School  Activities  Assn.  (" Pottgen ")  (8th  Cir.  1994)  40 
F.3d  926,  930-31.)  The  entity  does  so  by  "reviewing  the  importance  of  the  requirement 
to  the.  . . program."  (Id.)  "Eligibility  requirements  are  deemed 'essential' or 
'necessary*  when  such  requirements  are  reasonably  necessary  to  accomplish  the 
purposes  of  a particular  program."  (Cole  v.  NCAA  (N.D.Ga.  2000)  120  F.Supp.2d  1060, 
1 070-7 1 ; Matthews  v.  NCAA  (E.D.Wash.  1999)  79  F.Supp.2d  1199,  1206.) 

The  decision  must  be  based  on  a fact-specific  assessment  of  the  program  or 
benefit.  ”[W]e  examine  the  essential  nature  of  the  program  and  assess  what  criteria  are 
necessary  to  implement  its  purpose."  (Ulrich  v.  Senior  and  Disabled  Services  Division 
(1999)  164  Or.App.  50,  54;  internal  citations  and  quotations  omitted;  Easly  v.  Snider  (3rd 
Cir.  1994)  36  F.3d  297,  303  ["An  examination  of  the  actual  services  offered 
demonstrates  that  personal  control  is  essential  to  the  program,  and  that  mental 
alertness  is  a necessary  requirement  for  receipt  of  the  program's  essential  benefit.  . ."].) 

But  where  certain  requirements  essentially  "define"  the  benefit,  the  courts  will 
defer  to  that  definition.  "Although  questions  of  the  reasonableness  of  an 
accommodation  or  the  essentialness  of  an  eligibility  requirement  generally  need  a fact- 
specific  inquiry,  certain  eligibility  requirements  of  a program  by  their  nature  are 
essential  and  any  alteration  unreasonable  as  a matter  of  law."  (Castellano  v.  City  of 
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New  York  (S.D.N.Y.  1996)  946  F.Supp.  249,  254;  internal  citations  omitted,  emphasis 
added.)  "Reasonable  accommodations  do  not  require  an  institution  to  lower  or  to  effect 
substantial  modifications  of  standards  to  accommodate  a handicapped  person. 

(Pottgen,  supra,  40  F.3d  at  p.  930;  internal  citations  and  quotations  omitted.)  "Because 
[the  proposed  modification]  would  essentially  rewrite  the  statute,  it  must  be  seen  as  a 
fundamental  alteration  in  the  nature  of  the  program."  ( Aughe  v.  Shalala  (W.D.  Wash. 
1995)  885  F.Supp.  1428,  1432.) 

The  courts  will  not  substitute  their  own  concept  of  the  proper  purposes  of  a 
program  for  those  embodied  in  the  eligibility  requirements  adopted  by  the  legislative  or 
executive  branch: 

In  enacting  the  AFDC,  Congress  determined  that  the  completion  by  age 
nineteen  requirement  was  an  essential  element  of  that  program.  It  may 
well  be  that  a better  social  policy  would  extend  benefits  to  those  who  are 
[excluded  by  the  completion  requirement].  That  policy,  however,  is  for 
Congress,  and  not  this  Court,  to  determine. 

(Aughe  v.  Shalala,  supra,  885  F.Supp.  at  p.  1433.;  see  also  Alexander  v.  Choate  (1985) 
469  U.S.  287,  303  ["Section  504  does  not  require  the  State  to  alter  this  definition  of  the 
benefit  being  offered  simply  to  meet  the  reality  that  the  handicapped  have  greater 
medical  needs."].) 

The  Cole  and  Matthews  cases  provide  useful  examples.  Both  cases  involved 
questions  whether  the  National  Collegiate  Athletic  Association  ("the  NCAA")  was 
required  to  modify  or  waive  its  academic  requirements  for  student  athletes  with  learning 
disabilities.  ( Cole  v.  NCAA,  supra,  120  F.Supp.2d  1060;  Matthews  v.  NCAA,  supra,  79 
F.Supp. 2d  1199.) 

The  role  of  the  NCAA  goes  beyond  regulating  athletic  competition  at  and 
between  its  member  schools.  It  has  chosen  to  define  its  program  to  include  an 
additional  and  substantial  academic  component,  including  minimum  requirements  for 
course  loads  and  grade  point  averages.  ( Matthews  v.  NCAA,  supra,  79  F.Supp. 2d  at  p. 
1206.)  In  both  Matthews  and  Cole,  the  courts  deferred  to  the  organization’s 
determination  of  those  minimum  requirements  and  held  that  the  NCAA  was  not  required 
to  modify  the  substance  of  those  requirements  for  learning  disabled  students: 

To  require  Defendants  to  continually  issue  waivers  of  its  requirements 
for  Plaintiff  would  be  to  completely  dispense  with  its  essential 
requirements.  This  is  something  that  the  ADA  does  not  require. 

Matthews  v.  NCAA,  supra,  79  F.Supp. 2d  at  p.  1207. 
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A court-ordered  waiver  of  the  academic  standards  would  have 
essentially  negated  the  academic  eligibility  standards  and  compromised 
the  educational  purposes  of  the  NCAA.  * * * Abandoning  the 

eligibility  requirements  altogether  for  this  or  any  athlete  is  unreasonable 
as  a matter  of  law  and  is  not  required  by  the  ADA. 

Cole  v.  NCAA , supra,  120  F.Supp.2d  at  p.  1071. 

An  organization  would  not  necessarily  have  to  include  an  academic  component  in  order 
to  function  as  a regulatory  body  for  college  athletics.  Nor  did  the  NCAA  necessarily 
have  to  adopt  the  particular  academic  performance  standards  that  it  did.  But  the  court 
did  not  question  the  NCAA's  right  to  establish  the  program  it  chose,  or  require  the  NCAA 
to  compromise  that  program  to  satisfy  the  ADA. 

One  of  the  major  goals  of  Proposition  K was  to  place  taxi  permits  in  the  hands  or 
working  drivers.  According  to  the  official  argument  in  favor  of  Proposition  K,  the  then- 
current  system  hurt  "the  paying  customer  and  individual  taxicab  driver  who  wants  to 
obtain  a permit  and  be  allowed  to  engage  in  the  taxicab  business  himself.  [Emphasis 
added.]"  (SF  Voter  Information  Pamphlet,  June  6,  1978  Primary  Election,  at  p.  37.) 
According  to  the  same  argument,  passage  of  Proposition  K would  mean  that  "new 
permits  would  be  issued  to  people  who  actually  want  to  drive  a taxicab."  (Id.) 

Proposition  K did  so  by  imposing  a full-time  driving  requirement  for  taxi  permit 
holders.  (See  SF  Administrative  Code,  Appx.  6;  see  also  SF  Police  Code,  § 1081(f).) 
That  requirement  has  been  confirmed  by  the  Court  of  Appeals.  ( San  Francisco  Taxi 
Permitholders  and  Drivers  Assn.  v.  City  and  County  of  San  Francisco,  2002  WL 
1485354  (Cal.App.  1 Dist.).)  As  the  Taxi  Commission  itself  stated, 

[T]he  text  of  Proposition  K indicates  the  importance  that  measure 
places  on  permit  holders  driving  on  a continuous  basis,  by 

• requiring  every  applicant  for  a motor  vehicle  for  hire  permit  to 
declare  under  penalty  of  perjury  that  he  or  she  intends  actively 
and  personally  to  engage  full-time  as  permittee-driver  under  any 
permit  issued  to  him  or  her; 

• defining  full-time  driving  with  considerable  specificity;  and 

• requiring  the  Taxi  Commission,  in  determining  whether  or  not 
public  convenience  and  necessity  exist  for  the  issuance  of  a 
permit,  to  find  that  the  applicant  will  be  a full-time  driver; . . . 

(SF  Taxi  Comm.  Res.  No.  2002-93.) 
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The  driving  requirement  gives  drivers  an  incentive  to  stay  in  the  industry  and 
permit  holders  an  active  and  immediate  stake  in  the  ongoing  operation  and  vitality  of  the 
industry. 


[T]he  requirement  that  permitholders  drive  on  a continuous  basis 
serves  the  public  interest  in  a number  of  ways,  including  that 

• it  tends  to  promote  stability  in  the  driving  work  force,  because  if 
permits  can  be  held  by  absentees,  there  will  be  fewer 
opportunities  for  nonpermitholding  drivers  to  obtain  permits  and 
thus  less  incentive  for  drivers  to  stay  in  the  industry  for  lengthy 
periods  of  time; 

• it  tends  to  promote  experience  in  the  driving  work  force,  because  it 
ensures  that  for  a significant  part  of  the  time  a permitted  vehicle  is 
driven,  the  driver  must  be  someone  who  drives  frequently; 

• it  tends  to  promote  a sense  of  equity  among  the  driving  work 
force,  because  it  requires  that  persons  doing  the  day-to-day  work 
of  driving  receive  the  rewards  of  being  a permitholder; 

• it  tends  to  promote  greater  cleanliness,  comfort,  and  safety  of 
vehicles,  because  the  permitholder  must  drive  the  permitted 
vehicle  frequently  and  this  has  a personal  incentive  to  ensure  that 
the  vehicle  is  clean,  comfortable,  and  safe;  and 

• it  provides  an  entrepreneurial  opportunity  and  a degree  of  upward 
mobility  for  drivers;  . . . 

(Id.) 


Since  the  adoption  of  Proposition  K in  1978  and  Taxi  Commission  Resolution 
2002-93  in  2002,  both  the  voters  and  the  Board  of  Supervisors  have  confirmed  the 
driving  requirement.  In  2003,  the  voters  rejected  Proposition  N,  an  initiative  ordinance 
that  would  have  waived  the  driving  requirement  for  disabled  permit  holders. 

Proposition  N stated,  in  its  entirety; 

Any  taxicab  permit  holder  who  is  unable  to  comply  with  a driving 
requirement  due  to  disability  shall  not  be  subject  to  permit  revocation  or 
suspension  for  failure  to  comply  with  the  driving  requirement. 

(SF  Voter  Information  Pamphlet,  November  4,  2003  Consolidated  Municipal  Election,  at 
p.  196.)  This  measure  placed  the  question  of  waiver  of  the  driving  requirement  of 
disabled  permit  holders  squarely  before  the  voters,  who  had  also  adopted 
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Proposition  K,  and  the  measure  was  defeated.  (SF  Board  of  Supervisors  Res.  No.  761- 
03,  at  p.  3.)  And  in  2004,  the  Board  of  Supervisors  adopted  Ordinance  No.  1 11-04.  As 
part  of  that  ordinance,  the  Board  re-stated  in  very  explicit  terms  the  full-time  driving 
requirement  for  permit  holders  and  provided  additional  administrative  penalties  for 
failure  to  comply.  (SF  Police  Code  §§  1081(f),  1186,  1188.) 


The  voters  and  the  Board  of  Supervisors  have  mandated  that  full-time  or 
continuous  driving  be  a requirement  for  taxi  permit  holders.  Regulations  adopted  by  the 
Taxi  Commission  must  be  consistent  with  Proposition  K and  the  Police  Code. 

( Colmenares  v.  Braemer  Country  Club,  Inc.  (2003)  29  Cal.4th  1019,  1029;  Carmel  Valley 
Fire  Protection  Dist.  v.  State  (2001 ) 25  Cal.4™  287,  299-300.)  For  that  reason,  there  is  a 
serious  question  whether  the  Commission  may  eliminate  full-time  or  continuous  driving 
as  an  essential  eligibility  requirement  for  the  taxi  permit  program  under  the  ADA. 


CONCLUSION: 


Very  truly  yours, 


DENNIS  J.  HERRERA 
City  Attorney 


THOMAS  J.  OWEN 
Deputy  City  Attorney 


APPROVED: 


•ENNIS  J\  HERRERA 

City^itorney 
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Question  Presented 

Does  the  referendum  petition  (the  "Petition")  filed  against  Ordinance  No.  113-06, 
Adopting  the  Redevelopment  Plan  for  the  Bayview  Hunters  Point  Redevelopment  Project  (the 
"Ordinance"),  comply  with  the  California  Election  Code  requirement  that  the  text  of  an 
ordinance  be  included  in  a referendum  petition  even  when,  as  here,  the  Petition  does  not  include 
documents  incorporated  by  reference  in  the  Ordinance,  including  the  Redevelopment  Plan? 

Short  Answer 

The  issue  here  is  not  the  substantive  validity  of  the  Petition  or  the  Ordinance  itself  but 
whether  the  Petition  satisfies  the  procedural  requirements  of  California  law  for  the  referendum  to 
qualify  for  the  ballot.  California  law  places  great  importance  on  the  right  of  the  voters  to 
consider  legislation,  such  as  the  Ordinance,  through  a referendum.  Still,  the  law  requires  that  a 
referendum  petition  substantially  comply  with  the  statutory  procedural  requirements  in  order  to 
protect  the  integrity  of  the  democratic  process.  The  California  Elections  Code  requires  that  a 
referendum  petition  include  the  "text  of  the  ordinance."  The  courts  have  clearly  held  that  a 
petition  does  not  substantially  comply  with  this  statutory  requirement  where  the  petition  does  not 
include  critical  text  in  documents  that  the  ordinance  incorporates  by  reference,  even  if  that  text  is 
contained  in  separate  documents.  This  is  so  regardless  of  the  length  of  documents. 

Here,  the  Petition  contained  a copy  of  the  final  Ordinance  but  included  none  of  the 
documents  incorporated  by  reference  in  the  Ordinance.  These  documents  were  part  of  the  public 
records  on  file  with  the  Clerk  of  the  Board  of  Supervisors  when  the  Board  adopted  the  Ordinance 
and  were  necessary  to  understand  the  underlying  findings  and  effect  of  the  Ordinance.  At 
minimum,  the  Petition  should  have  included  the  text  of  the  Bayview  Hunters  Point 
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Redevelopment  Plan  ("Redevelopment  Plan")  so  that  prospective  signers  could  understand  the 
Ordinance.  Without  inclusion  of  this  key  document,  prospective  signers  of  the  Petition  could  not 
make  an  informed  judgment  about  it.  For  example,  reading  only  the  Petition,  prospective  signers 
would  not  know  the  following  key  elements  of  the  Ordinance:  the  boundaries  of  the 
redevelopment  project  areas,  the  scope  of  eminent  domain  allowed  under  the  Plan,  and  the  land 
use  controls  and  affordable  housing  requirements  and  programs. 

Because  the  Petition  did  not  include  critical  documents  that  the  Ordinance  incorporates 
by  reference,  it  does  not  substantially  comply  with  the  procedural  requirements  set  out  in  the 
California  Elections  Code.  Accordingly,  the  Clerk  of  the  Board  has  a ministerial  duty  to  reject 
the  Petition  as  invalid.  The  result  is  that  the  Ordinance  is  not  suspended  and  is  now  effective. 

Background/Facts 
A.  Filing  of  the  Petition 

On  May  23,  2006,  the  Board  of  Supervisors  approved  the  Ordinance,  amending  the  plan 
known  as  the  Hunters  Point  Redevelopment  Plan  by  adding  additional  territory  and  allocating  a 
property  tax  increment  to  the  San  Francisco  Redevelopment  Agency  to  implement  the  Plan.  The 
Mayor  signed  the  Ordinance  on  June  1,  2006.  Under  California  Redevelopment  Law,  an 
ordinance  adopting  or  amending  a redevelopment  plan  is  subject  to  referendum  if  a petition 
containing  valid  signatures  of  at  least  10%  of  the  entire  vote  cast  within  the  boundaries  of  the 
city  or  county  for  Governor  in  the  last  Gubernatorial  election,  are  submitted  to  the  clerk  of  the 
legislative  body  within  90  days  of  adoption  of  the  ordinance.  Cal.  Health  & Safety  Code 
§ 33378(b).  On  Wednesday,  August  30,  2006,  the  deadline  for  filing  a petition  against  the 
Ordinance,  the  proponents  of  the  Petition,  identified  as  the  "Defend  Bayview  Hunters  Point 
Referendum  Committee,"  timely  filed  the  Petition  with  the  Clerk  of  the  Board. 

Neither  the  Clerk  of  the  Board  nor  the  Director  of  Elections  had  a duty  to  review  any 
aspect  of  the  Petition  in  advance.  In  contrast  to  an  initiative  petition,  which  under  California 
Elections  Code  § 9202  requires  the  City’s  election  official  to  review  the  notice  of  intent  to 
circulate  a petition  before  the  proponents  gather  signatures,  there  is  no  such  requirement  for  a 
referendum  petition. 

As  a matter  of  practice,  the  Department  of  Elections  provides  a general  guide  to  filing 
referenda,  which  is  available  to  the  public.  The  guide  prominently  states  in  the  introduction: 

"The  Department  of  Elections  strongly  recommends  that  proponents  consult  with  an  attorney  on 
the  referendum  process,  including  technical  requirements  about  the  format  of  referendum 
petitions.  The  Department  does  not  review  referendum  petitions  prior  to  circulation."  The  guide 
also  includes  information  regarding  the  recommended  fonnat,  which  cites  and  tracks  the 
language  of  Section  9238  of  the  California  Elections  Code:  ". . . each  section  of  the  petition 
must  contain  the  identifying  number  or  title  and  text  of  the  ordinance,  or  portion  of  the 
ordinance,  that  is  the  subject  of  the  referendum."  Like  Section  9238,  the  guide  does  not  provide 
a definition  for  the  "text"  of  the  ordinance. 

Any  information  in  the  Department's  guide  on  referenda  or  advice  that  City  officials  may 
have  given  to  proponents  before  the  filing  of  the  Petition  would  not  have  barred  the  City  from 
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later  considering  the  Petition's  procedural  validity  once  it  was  submitted,  Creighton  v.  Reviczky, 
171  Cal.  App.  3d  1225,  1233  (1985).  Even  so,  we  understand  that  here  the  circulators  did  not  at 
any  time  on  or  before  filing  the  Petition  on  August  30,  2006  ask  the  Clerk  of  the  Board  or  the 
Director  of  Elections  to  review  the  sample  Petition  or  to  provide  advice  regarding  the  required 
form  of  the-referendum  petition  against  the  Ordinance.  As  a -result,  the  Clerk  of  the  Board's  first 
opportunity  to  review  the  Petition  for  compliance  with  the  formal  requirements  of  the  Elections 
Code  occurred  upon  receiving  the  Petition  on  August  30th.  Once  the  proponents  filed  the  signed 
Petition,  the  Clerk  of  the  Board  accepted  the  filing  without  determining  its  validity  and  counted 
the  signatures  to  ensure  that  the  Petition  on  its  face  contained  at  least  the  requisite  number  of 
signatures  to  qualify  it  for  placed  on  the  ballot.  Then  the  Clerk  promptly  transmitted  the  Petition 
to  the  Department  of  Elections  to  verify  the  signatures. 

On  September  6,  2006,  before  undertaking  the  verification  process,  the  Department  of 
Elections  counted  a total  of  33,056  signatures  on  the  Petition.  On  September  12,  2006,  the 
Department  of  Elections  certified  that  the  Petition  had  sufficient  valid  signatures.  Specifically, 
the  Department  conducted  a random  sampling  under  the  Elections  Code  and  projected  that  the 
Petition  contained  23,967  valid  signatures,  which  exceeded  10%  of  the  votes  cast  for  Governor 
in  the  last  Gubernatorial  election  as  required  by  the  California  Redevelopment  Law.  Cal.  Health 
& Safety  Code  § 33378(b).  In  addition,  the  Department  determined  that  the  number  of  valid 
signatures  also  exceeded  the  1 10%  threshold  required  under  Section  9115  of  the  California 
Elections  Code  for  certification  of  a petition  based  on  random  sampling.  Accordingly,  the 
Department  of  Elections  did  not  need  to  verify  each  individual  signature  on  the  Petition.  Upon 
verifying  the  signatures,  the  Director  of  Elections  certified  that  the  Petition  contained  the 
minimum  number  of  valid  signatures  required  and  so  notified  the  proponents  of  the  Petition,  the 
Mayor,  the  Board  of  Supervisors,  the  Clerk  of  the  Board,  the  City  Attorney,  and  the  San 
Francisco  Redevelopment  Agency. 

B.  Governing  Law 

The  procedural  requirements  that  govern  the  Petition  are  set  forth  in  the  California 

Redevelopment  Law  and,  where  the  Redevelopment  Law  is  not  specific,  the  San  Francisco 
Charter  and  Municipal  Elections  Code  and  the  California  Elections  Code.  In  particular,  the 
Community  Redevelopment  Law  states  that  "except  as  otherwise  provided  in  Section  33378,  the 
ordinance  [approving  an  amendment  to  a redevelopment  plan]  shall  be  subject  to  referendum  as 
prescribed  by  law  for  the  ordinances  of  the  legislative  body,"  Cal.  Health  & Safety  Code 
§ 33365.  Section  33378  specifies  the  required  language  of  the  ballot  measure  with  respect  to  any 
ordinance  that  is  subject  to  referendum,  the  minimum  signature  requirement,  the  manner  of 
submittal  and  the  90-day  time  period  for  filing  a referendum  petition,  and  certain  requirements  to 
include  the  ballot  pamphlet  estimates  relating  to  the  redevelopment  plan.  The  Charter  sets  forth 
the  only  City  imposed  requirements  for  a legislative  referendum.  S.F.  Ch.  § 14.102.  Section 
14.102  provides  for  suspension  of  the  effective  date  of  an  ordinance  subject  to  referendum, 
requires  that  the  Board  reconsider  the  ordinance,  and  if  the  ordinance  is  not  entirely  repealed 
submit  it  to  the  voters.  The  San  Francisco  Municipal  Elections  Code  states  "except  as  otherwise 
provided  by  the  Charter  and  this  Municipal  Elections  Code,  the  circulation  and  qualification  of.  . 
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. referenda  is  governed  by  California  Elections  Code  Section  100  and  101,  and  Section  9200  et 
seq."  MEC  §310. 

The  California  Elections  Code  sets  forth  the  law  governing  the  fonn  of  the  Petition. 

When  filing  a referendum  petition,  proponents  must  submit  all  sections  of  the  petition  at  the 
same  time.  Cal.  Elections  Code  § 9242.  The  petition  must  also  include  the  "text  of  the 
ordinance  or  the  portion  of  the  ordinance  that  is  the  subject  of  the  referendum."  Cal.  Elections 
Code  § 9238(b)(2).  We  have  examined  the  sample  Petition  filed  with  the  Clerk  of  the  Board  of 
Supervisors.  The  Petition  includes  a copy  of  the  final  Ordinance,  but  it  does  not  include  any  of 
the  documents  incorporated  by  reference  in  the  Ordinance.  The  Clerk  of  the  Board  has 
confirmed  that  no  additional  documents  were  filed  with  or  attached  to  the  Petition. 

As  has  been  the  long-standing  practice  of  the  Board  of  Supervisors  in  considering 
ordinances  adopting  or  amending  redevelopment  plans  or  approving  other  land  use  measures,  the 
Ordinance  provides  that  a number  of  critical  documents  that  form  the  basis  for  the  Board’s 
approval  are  on  file  with  the  Clerk  of  the  Board  of  Supervisors  and  are  incorporated  by  reference 
in  the  Ordinance  as  though  fully  set  forth.  The  Ordinance  states  that  the  following  documents 
are  so  incorporated  by  reference: 

■ Report  on  the  Redevelopment  Plan 

■ Redevelopment  Plan 

■ Planning  Commission  Motion  No.  17203  (finding  that  the  Redevelopment 
Plan  is  consistent  with  the  General  Plan  and  in  conformity  with  the  Eight 
Priority  Policies  of  Section  101 .1  of  the  Planning  Code) 

■ Redevelopment  Agency  Resolution  No.  32-2006  & 33-2006  (approving 
the  Report  on  the  Redevelopment  Plan  and  adopting  the  Redevelopment 
Plan  approved  by  the  Bawiew  Hunters  Point  Project  Area  Committee 
("PAC")) 

■ Redevelopment  Agency  Resolution  No.  34-2006  (adopting  a Relocation 
Plan) 

■ Planning  Commission  Motion  No.  17200  and  Redevelopment  Agency 
Commission  Resolution  No.  21-2006  (certifying  the  completion  of  the 
Final  Environmental  Impact  Report  for  the  Bayview  Hunters  Point 
Redevelopment  Projects  and  Zoning  proposal) 

■ Planning  Commission  Motion  1 7201  (finding  that  various  actions  related 
to  the  Redevelopment  Plan  and  other  aspects  of  the  Project  were  in 
compliance  with  the  California  Environmental  Quality  Act  ("CEQA"),  the 
CEQA  Guidelines  and  Chapter  31  of  the  San  Francisco  Administrative 
Code) 

■ Redevelopment  Agency  Resolution  No.  3 1 -2006  (adopting  environmental 
findings  pursuant  to  CEQA  with  respect  to  approval  of  the  Project, 
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including  a mitigation  monitoring  and  reporting  program  and  a statement 
of  overriding  considerations) 

■ The  CEQA  findings  contained  in  Planning  Commission  Motion  No.  17201 
and  Redevelopment  Agency  Resolution  No.  31-2006 

■ Board  of  Supervisors  Ordinance  No.  1 06-06  (approving  amendments  to 
the  General  Plan). 

We  now  turn  to  an  analysis  of  whether  it  was  necessary  to  include  any  of  these 
documents  as  part  of  the  Petition  against  the  Ordinance. 

Analysis 

A.  Protecting  the  Right  to  Referendum  While  Promoting  an  Elector's  Ability  to 
Fully  Understand  What  He  or  She  is  Signing 

By  collecting  signatures  and  filing  the  Petition,  the  circulators  were  exercising  a vital 
right  to  participate  in  the  democratic  process.  ”[T]he  courts  have  described  the  initiative  and 
referendum  as  articulating  'one  of  the  most  precious  rights  of  our  democratic  process.’  '[T]t  has 
long  been  our  judicial  policy  to  apply  a liberal  construction  to  this  power  wherever  it  is 
challenged  in  order  that  the  right  be  not  improperly  annulled.  If  doubts  can  reasonably  be 
resolved  in  favor  of  the  use  of  this  reserve  power,  courts  will  preserve  it."  Associated  Home 
Builders  etc.,  Inc.  Vi  City  of  Livermore,  18  Gal.  3d  582,  591  (1976)  (internal  citations  omitted). 
Where,  as  here,  a petition  has  been  filed  with  sufficient  signatures,  a court  is  likely  to  impose  a 
heavy  burden  on  one  asserting  the  invalidity  of  the  petition  so  as  not  to  undermine  the  right  of 
the  full  electorate  to  decide  whether  to  approve  the  measure.  Costa  v.  Superior  Court , 37  Cal. 

4th  986,  1007-08  (2006)  ("Only  when  a court  is  confident  that  the  challenge  [to  a petition]  is 
meritorious  and  justifies  withholding  the  measure  from  the  ballot,  should  a court  take  the 
dramatic  step  of  ordering  the  removal  of  a measure  that  ostensibly  has  obtained  a sufficient 
number  of  qualified  signatures."). 

But  the  courts  equally  emphasize  that  a referendum  petition  must  substantially  comply 
with  the  procedural  requirements  set  out  in  the  elections  law  in  order  to  safeguard  the  integrity  of 
the  democratic  process.  The  courts  have  said  "However,  where  petition  deficiencies  threaten  the 
proper  operation  of  the  election  process,  refusal  to  file  the  petition  has  been  judicially  upheld. 

. Although  such  statutes  should  be  liberally  construed  to  permit  the  exercise  by  the  electors  of  this 
most  important  privilege,  the  statutes  designed  to  protect  the  elector  from  confusing  or 
misleading  information  should  be  enforced  so  as  to  guarantee  the  integrity  of  the  process." 

Chase  v.  Brooks , 187  Cal.  App.  3d  657,  663  (1986). 

The  central  question  regarding  the  validity  of  this  Petition  is  whether  it  meets  the 
requirements  of  the  California  Elections  Code  governing  the  form  of  a referendum  petition;  the 
issue  does  not  involve  the  substantive  validity  of  the  Petition  or  the  Ordinance.  California 
Elections  Code  Section  9238  (emphasis  added)  governs  the  form  of  the  Petition: 

(a)  Across  the  top  of  each  page  of  the  referendum  petition  there  shall  be 

printed  the  following: 
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"Referendum  Against  an  Ordinance  Passed  by  the  City  Council" 

(b)  Each  section  of  the  referendum  petition  shall  contain  (1)  the 
identifying  number  or  title;  and  (2)  the  text  of  the  ordinance  or  the  portion  of  the 
ordinance  that  is  the  subject  of  the  referendum. 

The  petition  sections  shall  be  designed  in  the  same  form  as  specified  in 
Section  9020. 

(c)  Each  section  shall  have  attached  thereto  the  declaration  of  the  person 
soliciting  the  signatures.  This  declaration  shall  be  substantially  in  the  same  form 
as  set  forth  in  Section  9022,  except  that  the  declaration  shall  declare  that  the 
circulator  is  a voter  or  is  qualified  to  register  as  a voter  of  the  city,  and  shall  state 
his  or  her  residence  address  at  the  time  of  the  execution  of  the  declaration. 

The  standard  a court  would  apply  to  review  the  validity  of  the  Petition  is  whether  the 
Petition  "substantially  complies"  with  these  requirements.  Costa,  37  Cal.  4th  986,  1014  n.20 
(2006).  “Substantial  compliance  ...  means  actual  compliance  in  respect  to  the  substance 
essential  to  every  reasonable  objective  of  the  statute.”  Assembly  v.  Deukmejian,  30  Cal.  3d  638, 
649  (1982).  The  California  Supreme  Court  in  Costa  refined  this  definition  "to  mean  that  each 
objective  or  purpose  of  a statute  must  be  achieved  in  order  to  satisfy  the  substantial  compliance 
standard."  Costa,  37  Cal.  4th  at  1017  n.24.  But,  the  Court  said,  substantia]  compliance  does  not 
"require  'actual  compliance'  with  every  specific  statutory  requirement."  Id.  Further,  the 
California  Supreme  Court  has  made  clear  that  where  there  is  a defect  in  a circulated  petition,  the 
Court  should  consider  whether  the  defect  goes  to  " 'the  very  heart'  of  the  purpose  of  the  particular 
statutory  requirement  at  issue."  Costa,  37  Cal.  4th  at  1017  citing  Deukmejian,  30  3d  at  648. 

The  "objective  or  purpose"  of  Section  9238  is  "to  reduce  confusion  as  to  the  contents  of 
the  referendum  petitions  and  to  promote  the  full  enlightenment  of prospective  signers  of  the 
substantive  provisions  of  the  challenged  ordinance."  Chase,  1 87  Cal.  App.  3d  at  662  (emphasis 
added)  (referring  to  the  legislative  history  of  § 4052,  which  was  renumbered  in  1994  to  § 9238 
without  changing  the  text);  see  also  Creighton  v.  Re\>iczk)>,  171  Cal.  App.  3d  1225,  1230-31 
(providing  a summary  of  the  legislative  history  of  § 4052).  Thus,  in  determining  whether  this 
Petition  complies  with  the  requirements  of  the  Elections  Code,  we  must  consider  whether  the 
Petition  achieved  the  core  purposes  of  Section  9238  of  ensuring  that  prospective  signers  would 
be  able  to  fully  understand  the  substance  of  the  Ordinance  and  would  not  be  confused  about  the 
meaning  or  effect  of  the  Petition. 

It  is  appropriate  for  the  Clerk  of  the  Board  to  consider  whether  the  Petition  substantially 
complies  with  the  formal  requirements  of  the  Elections  Code  before  the  Board  acts  to  submit  the 
Ordinance  to  the  electorate.  The  California  Supreme  Court  has  made  clear  that  only  challenges 
to  the  procedural  prerequisites  of  a petition  and  not  challenges  to  the  substantive  validity  of  a 
petition  are  appropriate  for  a court  to  consider  prior  to  an  election.  Costa,  37  Cal.  4th  at  1 006. 
The  Court  reasoned  that:  "[ujnlike  a challenge  to  the  substantive  validity  of  a proposed  measure, 
it  cannot  properly  be  suggested  that  it  would  be  premature  to  consider  [a  procedural  prerequisite] 
claim  prior  to  the  election,  because  the  focus  of  the  issue  is  solely  upon  whether  the  measure  has 
qualified  for  the  ballot,  and  not  upon  the  validity  or  invalidity  of  the  measure  were  it  to  be 


m:\ETHiCS\GOVERn  1 \AOLEARABVHPc»'in.L>c 


Office  of  the  City  Attorney 


' City  and  County  of  San  Francisco 


7 Tuesday,  September  19,  2006 

OPINION  NO.  2006-01 


approved  by  the  voters."  Id.  The  Court  concluded  that  "if  the  threshold  procedural  prerequisites 
have  not  been  satisfied  the  measure  is  not  entitled  to  be  submitted  to  the  voters."  Id.  Here,  we 
are  considering  whether  the  Petition  was  valid  as  to  form  and  not  the  substantive  validity  of  the 
Petition  and,  thus,  it  is  the  proper  time  to  consider  the  question  of  whether  the  Petition  may  be 
submitted  to  the  voters  at  the  next  election. 

B.  The  "Text  of  the  Ordinance”  Means  the  Full  Text  Including  References 
Incorporated  Therein. 

"[T]he  type  of  defect  that  most  often  has  been  found  fatal  is  the  failure  of  an  initiative  or 
referendum  petition  to  comply  with  the  statutory  requirement  of  setting  forth  in  sufficient  detail 
the  text  of  the  proposed  initiative  measure  or  legislative  act  against  which  the  referendum  is 
brought  'so  that  registered  voters  can  intelligently  evaluate  whether  to  sign  the  initiative  petition 
and  to  avoid  confusion.'  " Costa,  37  Cal.  4th  at  1016  n.22  (citations  omitted). 

California  courts  have  consistently  held  that  an  initiative  or  referendum  petition  does  not 
comply  with  the  California  Elections  Code  requirement  that  the  "text  of  the  ordinance"  be 
contained  in  the  petition  where  the  petition  does  not  include  important  incorporated  or  attached 
documents  referenced  in  the  ordinance.  See: 

■ Menyn  v.  Reyes,  69  Cal.  App.  4th  93  (1998)  (initiative  petition  did  not 
substantially  comply  where  petition  contained  text  of  ordinance  calling  for 
reenactment  of  open  space  land  use  designation  in  the  City's  General  Policies 
Plan,  but  petition  did  not  include  general  plan,  map  or  supporting  policies 
referenced  in  ordinance); 

■ Nelson  v.  Carlson,  17  Cal.  App.  4th  732  (1993)  (referendum  petition  did  not 
substantially  comply  where  petition  included  text  of  resolution  passed  by  city 
council  adopting  a general  plan  and  a local  costal  program  land  use  plan 
amendment,  but  failed  to  include  the  general  plan  that  was  incorporated  by 
reference  into  the  resolution  and  attached  as  an  exhibit); 

■ Billig  v.  Voges,  223  Cal.  App.  3d  962  (1990)  (referendum  petition  did  not 
substantially  comply  where  petition  contained  only  a summary,  two  sections,  and 

one  exhibit  of  the  comprehensive  rezoning  ordinance  passed  by  city  council,  but 

failed  to  include  one  section  of  text  and  two  exhibits  related  to  the  environmental 
provisions,  findings,  and  conditions  of  approval); 

■ Chase  v.  Brooks,  187  Cal.  App.  3d  657  (1 986)  (referendum  petition  did  not 
substantially  comply  where  petition  failed  to  include  an  exhibit  describing  the  real 
property  affected  by  zoning  ordinance  passed  by  city  council). 

Only  one  reported  California  case  concluded  that  an  initiative  petition,  which  failed  to 
attach  a general  plan,  referenced  in  the  ordinance,  substantially  complied  with  the  statutory 
requirement  that  the  text  be  included  in  an  initiative  petition.  We  Care-Santa  Paula  v.  Herrera, 
139  Cal.  App.  4th  387,  390  (2006).  In  that  case,  the  ordinance  only  added  language  to  an 
existing  general  plan  and  made  no  other  changes  to  the  plan.  The  court  distinguished  cases 
involving  petitions  that  omit  incorporated  documents:  "We  Care's  petition  does  not  omit  the  text 
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of  an  incorporated  exhibit  or  any  other  portion  of  the  proposed  enactment.  Instead,  the  petition 
contains  the  full  and  complete  text  of  everything  that  will  be  enacted  if  the  voters  approve  it." 

Id.  This  decision,  decided  after  the  California  Supreme  Court’s  Costa  decision,  does  not  discuss 
the  application  of  "substantial  compliance"  review  settled  in  Costa  and  does  not  dispute  the 
holdings  in  Mervyn's,  Nelson , Billig,  and  Chase. 

Under  the  Chase  line  of  cases,  the  failure  of  the  Petition  to  include  material  that  the 
Ordinance  incorporates  into  its  text  is  fatal  and  invalidates  the  Petition.  Nelson , 17  Cal.  App.  4th 
at  739. 

C.  Because  the  Referendum  Petition  Did  Not  Include  the  Materials  that  the 
Underlying  Ordinance  Incorporated  into  its  Text  the  Petition  Failed  to 
Ensure  That  Prospective  Signers  Would  Be  Fully  Enlightened  About  What 
They  Were  Signing. 

Because  the  Petition  failed  to  include  at  least  the  incorporated  text  of  the  central 
document  that  the  Ordinance  relies  upon  and  to  which  it  continually  refers  - the  Redevelopment 
Plan  - the  Petition  against  the  Ordinance  does  not  substantially  comply  with  the  requirement 
under  California  Election  Code  § 9238  that  the  text  of  the  ordinance  be  included  in  the  petition. 
We  do  not  need  to  reach  the  issue  of  whether  the  Petition  should  have  included  other  documents 
incorporated  within  the  Ordinance.  The  failure  to  include  the  Redevelopment  Plan  is  fatal 
because  of  the  centrality  of  this  document  to  the  Ordinance,  but  a court  may  also  find  that  other 
key  documents  referenced  in  the  Ordinance  should  have  been  included  in  the  Petition,  such  as 
the  Report  on  the  Redevelopment  Plan. 

For  at  least  the  three  reasons  discussed  below,  this  omission  prevented  prospective 
signers  from  fully  understanding  the  Ordinance  or  the  referendum  seeking  to  overturn  it,  which 
is  contrary  to  the  core  purposes  of  Section  9238.  Chase , 1 87  Cal.  App.  3d  at  662. 

1.  Location  of  Project 

A referendum  petition  fails  to  substantially  comply  with  § 9238  in  so  far  as  it  "fails  to 
apprise  prospective  signers  of  the  precise  location  of  affected  real  property  to  permit  them  to 
informatively  evaluate  whether  they  should  sign  the  referendum  petition  challenging  the 
substantive  provisions  of  the  ordinance."  Chase,  187  Cal.  App.  3d  at  664.  Here,  the  Ordinance 
refers  to  "project  areas"  that  will  be  developed,  but  a prospective  signatory  to  the  petition  could 
only  determine  the  location  of  the  project  areas  by  reviewing  the  incorporated  Redevelopment 
Plan: 

■ In  the  findings  section,  the  Ordinance  states:  "the  Agency  has  prepared  a 
proposed  Redevelopment  Plan  that  would  add  approximately  1,361  acres  to  the 
current  Hunters  Point  Redevelopment  Project  Area,  including  an  area  labeled  by 
the  proposed  Redevelopment  Plan  as  'Project  Area  A’  consisting  of  137  acres  of 
predominantly  urbanized  area  in  the  City  and  containing  residential  neighborhood 
located  on  Hunters  Point  Hill.  The  Redevelopment  Plan  labels  the  additional 
1,361  acres  as  'Project  Area  B,'  and  []  under  the  Redevelopment  Plan,  the  Agency 
would  undertake  a variety  of  projects  and  activities  to  alleviate  blighting 
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conditions.  . . The  Redevelopment  Plan  will  focus  public  investment  in  seven 
activity  nodes  and  will  attempt  to  reinforce  and  strengthen  certain  existing 
neighborhood  characteristics  within  each  node."  See  Ordinance  No.  113-06  at 
Section  1(C). 

The  Ordinance  refers  to  "Project  Area  A"  and  "Project  Area  B"  (id.  at  Section  4(B)),  but 
the  boundaries  of  these  project  areas  are  set  forth  in  the  Redevelopment  Plan  rather  than  the 
Ordinance  itself.  As  a result,  by  reading  the  Petition  alone,  including  the  attached  text  of  the 
Ordinance,  a prospective  signer  had  no  way  to  ascertain  the  boundaries  of  the  Plan  area  or  to 
know  whether  his  or  her  property  was  located  within  that  territory. 

. 2.  Eminent  Domain 

One  of  the  issues  sparking  the  most  controversy  over  the  Bayview  Hunters  Point 
Redevelopment  Plan  is  whether  the  plan  authorizes  the  use  of  eminent  domain  and,  if  so,  to  what 
extent.  A central  purpose  of  Section  9238  is  to  "minimiz[e]  the  possibility  prospective  signers 
may  misunderstand  the  purpose  of  a petition."  Nelson,  1 7 Cal.  App.  4th  at  740.  Section  4(E)  of 
the  Ordinance  specifically  prohibits  the  use  of  eminent  domain  in  certain  circumstances,  but 
provides  only  a summary  of  those  restrictions  and  refers  to  the  Redevelopment  Plan  for  a 
description  of  "the  limited  extent"  to  which  eminent  domain  is  permitted: 

The  Redevelopment  Plan  prohibits  the  Agency  from  using  eminent  domain  in  the 
following  circumstances:  to  acquire  property  in  a residentially-zoned  district  (an 
"R"  zone  as  defined  in  the  Planning  Code  on  the  effective  date  of  the 
Redevelopment  Plan),  to  acquire  property  that  contains  legally  occupied  dwelling 
units,  to  acquire  property  owned  by  churches  and  other  religious  institutions  as 
defined  in  Planning  Code  Section  209.3(i),  to  acquire  publicly-owned  property, 
and  to  acquire  other  property  without  following  certain  procedures  and  finding 
certain  conditions.  Nonetheless,  the  condemnation  of  real  property,  to  the  limited 
extent  provided  for  in  the  Redevelopment  Plan  may  be  necessary  for  the 
execution  of  the  Redevelopment  Plan.  Adequate  provisions  have  been  made  in 
the  Redevelopment  Plan  for  payment  to  be  so  acquired  as  provided  by  law. 

The  Redevelopment  Plan  includes  a land  use  map  showing  areas  designated  as 
residential  (Map  5-  Area  B Generalized  Land  Use  Map).  Without  the  incorporated 
Redevelopment  Plan,  a potential  signer  of  the  Petition  would  not  necessarily  know 
whether  his  or  her  property  is  in  an  area  zoned  for  residential  use  under  the  Plan.  Nor 
would  a potential  signer  understand  whether  his  or  her  real  property  could  be  open  to  the 
"limited  exceptions"  provided  in  the  Plan  for  the  use  of  eminent  domain.  As  a result,  the 
potential  signer  could  "misunderstand"  or  be  confused  by  the  eminent  domain  provisions 
of  the  Redevelopment  Plan  that  are  incorporated  in  the  Ordinance. 

3.  The  Objectives  of  the  Redevelopment  Plan  are  Not  Spelled  Out 
in  the  Ordinance. 

Section  2 of  the  Ordinance  states:  "The  purposes  and  intent  of  the  Board  of 
Supervisors  with  respect  to  this  Ordinance  are  to  adopt  the  Redevelopment  Plan  in 
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accordance  with  Redevelopment  Law  and  to  achieve  the  objectives  for  redevelopment  of 
the  Project  Area  specified  in  the  Redevelopment  Plan."  To  understand  the  central  goals 
of  the  Redevelopment  Plan  one  must  have  access  to  the  Plan  itself.  Lack  of  access  to  the 
Plan  means  a prospective  signer  of  the  Petition  would  not  know  what  objectives  and 
programs  the  Plan  covers  or  whether  his  or  her  concerns  are  addressed  by  the  Ordinance. 

Another  central  area  of  controversy  is  concern  about  gentrifi cation.  Two  key 
examples  of  issues  related  to  concerns  about  gentrification  are  land  use  controls  and 
affordable  housing  requirements.  The  Ordinance  itself  does  not  spell  out  either  matter. 

Sections  2.4  and  3.4  of  the  Redevelopment  Plan  lay  out  the  plans  for  affordable  housing 
in  Projects  Areas  A and  B in  detail.  Similarly,  the  Redevelopment  Plan  provides  detailed 
information  about  land  use  in  both  Project  Areas  in  Sections  2.2  and  3.2.  A prospective 
signer  of  the  petition  who  was  worried  about  gentrification  or  cared  about  land  use 
control  or  affordable  housing  would  not  know  by  reading  the  Petition  how  these  issues 
were  addressed  without  also  reading  the  incorporated  Redevelopment  Plan  itself. 

4.  Effect  of  Failure  to  Include  the  Plan  in  the  Petition 

Failure  to  include  the  incorporated  text  upon  which  the  Ordinance  heavily  relies  is 
contrary  to  the  procedural  requirements  of  California  Election  Code  Section  9238  and,  as 
a result,  the  Petition  is  invalid.  "Considered  in  and  by  itself  [the  ordinance  contained  in 
the  petition]  is  unintelligible  and  meaningless.  It  cannot  be  determined  from  its 
inspection  what  is  sought  to  be  accomplished."  Myers  v.  Stringham,  195  Cal.  672,  675 
(1925)  (upholding  the  rejection  of  a proposed  ordinance  that  attempted  to  amend  an 
existing  ordinance  without  setting  forth  the  affected  section  in  full  as  required  by  the 
city's  charter). 

California  Election  Code  § 9238  requires  the  Petition  to  include  the  full  text  of  the 
Ordinance,  including  at  least  the  incorporated  documents  central  to  it,  in  order  to  meet  the 
underlying  objectives  of  that  statute  - to  ensure  prospective  signers  have  a full 
understanding  of  the  substantive  provisions  of  the  Ordinance  and  are  not  misled  or 
confused  by  viewing  only  that  portion  of  the  Ordinance  provided  in  the  Petition. 

D.  Impact  on  the  Right  to  Petition 

We  are  mindful  that  the  right  of  the  electorate  to  bring  referenda  is  a precious  right  that 
we  must  protect.  But  the  law  regarding  the  procedural  requirements  for  referenda  compels  a 
conclusion  that  a petition  is  procedurally  invalid  where  it  does  not  include  critical  documents  that 
the  ordinance  refers  to  by  reference.  Courts  have  considered  and  dismissed  various  arguments  in 
favor  of  allowing  the  petition  to  be  submitted  to  the  electorate  despite  the  procedural  defect: 

(1)  the  documents  incorporated  by  reference  are  too  lengthy  and  cumbersome  to  attach  to  the 
petition;  (2)  the  documents,  even  though  not  attached,  are  readily  available  to  anyone  who 
wishes  to  read  them;  (3)  the  circulator  of  a petition  may  not  have  known  that  the  statutory 
requirement  to  incl  ude  the  "text"  of  the  ordinance  requires  that  all  incorporated  documents  be 
appended  to  the  petition;  and  (4)  any  procedural  defect  should  be  resolved  in  favor  of  allowing 
the  full  electorate  to  vote  on  the  ordinance  especially  since  the  defect  can  be  cured  by  including 
in  the  ballot  pamphlet  the  documents  that  the  ordinance  references. 
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The  court  in  Nelson  found  that  the  bulk  or  volume  of  the  incorporated  documents  cannot 
be  considered  in  analyzing  whether  the  documents  are  part  of  the  full  text  of  the  Ordinance: 

In  the  present  case,  the  general  plan  is  several  hundred  pages  long  and  roughly 
two  and  one-half  inches  thick.  Given  the  size  of  a general  plan,  the  question 
arises  whether  attaching  it  to  a referendum  petition  would  realistically  assist 
someone  consideiing  whether  to  sign  the  petition.  No  case  has  considered  a 
document  as  voluminous  as  the  plan  considered  here.  We  conclude  plaintiffs 
were  required  to  attach  the  plan  to  their  referendum  petition.  The  conclusion 
enforces  the  express  requirements  of  section  4052  [now  9238]. . . . Here,  the  plan 
was  the  resolution’s  focal  point  and  was  expressly  made  a part  of  it.  Section  4052 
delineates  no  exception  to  the  requirement  that  the  petition  contain  the  text  of  the 
challenged  legislation.  If  the  Legislature  had  wanted  to  allow  an  exception  for 
bulky  ordinances  or  resolutions  it  could  have  provided  for  that  situation.  So  far 
the  Legislature  has  not  done  so. 

Nelson , 17  Cal.  App.  4th  at  739-40.  Here,  the  Redevelopment  Plan  was  not  even  as  long  as  the 
general  plan  in  Nelson. 

Courts  have  also  made  clear  that  in  order  to  meet  the  guarantee  of  integrity  in  the 
petitioning  process,  the  incorporated  text  must  be  included  in  the  petition  even  if  it  is  readily 
available  elsewhere.  See  Nelson,  17  Cal.  App.  4th  at  740-41  (holding  that  even  if  circulators  of 
the  petition  had  the  incorporated  documents  available  on  a table  nearby,  it  was  not  enough  to 
meet  the  underlying  requirements  of  the  stamte  to  include  the  full  text  of  the  Ordinance  in  the 
petition).  Here,  even  though  the  Ordinance  stated  that  the  Redevelopment  Plan  and  other 
documents  were  on  file  with  the  Clerk  of  the  Board  and  even  if  circulators  had  made  copies 
available,  the  case  law  is  clear  that  the  documents  must  still  be  included  with  the  Petition. 

Courts  have  enforced  the  procedural  requirements  regardless  of  whether  circulators  of  a 
petition  actually  knew  of  them.  Courts  have  consistently  held  that  individuals  are  presumed  to 
know  the  law  and  this  knowledge  is  presumed  to  include  knowledge  of  both  the  text  of,  and  the 
court's  interpretation  of,  a statute.  "It  was  established  long  ago  that  ignorance  of  the  law  does  not 
excuse  one  from  the  consequences  of  the  law.  ...  It  is  thus  clear  that  the  legal  effect  of  a statute 
cannot  be  avoided  merely  by  pleading  ignorance  of  the  statute.  If  it  could,  the  Legislature's 
efforts  to  shape  public  policy  and  the  judiciary's  efforts  to  interpret  the  statutory  law  and  to  shape 
the  common  law  could  easily  be  frustrated  either  by  deliberate  maintenance  of  ignorance  or  by 
false  claims  ofit."  Arthur  Anderson  v.  Superior  Court,  67  Cal.  App.  4th  1481,  1506-07  (1998) 
(internal  citations  omitted).  Here,  the  case  law  is  clear  that  statutory  requirement  relating  to  the 
text  of  an  ordinance  means  including  the  text  of  all  key  incorporated  documents. 

Finally,  as  discussed  above,  courts  have  determined  that  it  is  not  only  the  right  to  petition 
that  must  be  protected,  but  also  the  rights  of  individuals  signing  a petition  to  fully  understand 
what  they  are  signing.  See  Chase,  187  Cal.  App.  at  663  ("statutes  designed  to  protect  the  elector 
from  confusing  or  misleading  information  should  be  enforced  so  as  to  guarantee  the  integrity  of 
the  process").  In  Chase,  the  court  made  clear  that  even  where  a ballot  measure  is  included  on  the 
ballot  and  the  electorate  is  fully  informed  of  the  measure  because  the  full  text  and  accompanying 
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exhibits  are  included  in  the  ballot  material  provided  to  voters,  any  procedural  defect  in  the 
petition  should  be  resolved  prior  to  the  election  and  the  court  should  ensure  that  the  petition  was 
signed  by  fully  informed  prospective  signers  "so  as  to  justify  the  expenditure  of  public  funds  to 
include  a matter  on  the  election  ballot."  Id.  at  662.  The  courts  have  not  examined  whether 
prospective  signers  are  likely  to  read  the  attached  documents.  Instead,  courts  have  emphasized 
that  adherence  to  the  procedural  requirement  is  necessary  to  protect  the  right  of  signers  to  have 
the  information  they  need  to  make  an  informed  decision.  Further,  Nelson  noted  that  "failure  to 
attach  the  plan  to  the  petition  precluded  [the  clerk]  from  discharging  her  ministerial  function  of 
ascertaining  whether  there  was  compliance  with  the  [statute's  full  text]  requirements."  Id. 

Conclusion 

A referendum  petition  on  an  ordinance  adopting  or  amending  a redevelopment  plan  must 
be  filed  with  the  clerk  of  the  legislative  body,  Cal.  Health  & Safety  Code  § 3378(b),  which  in 
San  Francisco  is  the  Clerk  of  the  Board  of  Supervisors.  The  Clerk  of  the  Board  has  a ministerial 
duty  to  ascertain  whether  the  procedural  requirements  for  submitting  a referendum  petition  have 
been  met.  Billig,  223  Cal.  App.  3d  at  968-69;  Mervyn,  69  Cal.  App.  4th  at  104-05.  A "clerk  who 
refuses  to  accept  a petition  for  noncompliance  with  the  statute  is  only  performing  a ministerial 
function  involving  no  exercise  of  discretion."  Billig,  223  Cal.  App.  3d  at  969. 

Because  this  Petition  did  not  include  the  full  text  of  the  Ordinance,  namely  at  least  the 
Redevelopment  Plan,  which  was  incorporated  by  reference,  it  is  invalid.  The  Clerk  of  the  Board 
has  a ministerial  duty  to  reject  the  Petition  and  the  Board  may  not  submit  the  Petition  to  the 
voters  for  a referendum  on  the  Ordinance.  The  Ordinance  is  effective.  The  Clerk  should  so 
advise  the  sponsors  of  the  Petition. 
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Very  truly  yours, 

DENNIS  J.  HERRERA 
City  Attorney 


Buck  Delventhal 
Deputy  City  Attorney 


Qm/vn 

Ann  M.  O'Leary  !j 

Deputy  City  Attorney 


APPROVED:  . 


cc:  Mayor  Newsom 

President  Peskin  and  Members  of  the  Board  of  Supervisors 

Marcia  Rosen,  Executive  Director,  San  Francisco  Redevelopment  Agency 

John  Amtz,  Director  of  Elections 


'J:\rf  H»CS\  GOVERN ! \AOl£A  RY\  eVMPcf^.OCC 


City  and  County  of  San  Francisco 


Office  of  the  City  Attorney 


Dennis  J.  Herrera 
City  Attorney 


OPINION  NO.  2007-01 


TO:  Mayor  Gavin  Newsom 

Members,  Board  of  Supervisors 

FROM:  Jesse  Capin  Smith 

Chief  Assistant  City  Attorney 
Buck  Delventhal 
Elizabeth  Salveson 
Deputy  City  Attorneys 

DATE:  September  2 1 , 2007 

RE:  Laws  Governing  Resignations  of  Appointed  City  Officers 


DOCUMENTS*  DEPT. 
OCT  " 9 2007 

SAN  FRANCISCO 
PUBLIC  LIBRARY 


In  light  of  Mayor  Newsom's  request  earlier  this  month  that  various  City  department  heads 
and  City  commissioners,  as  well  as  all  of  his  senior  staff,  offer  to  resign  effective  as  of  the  last 
day  of  his  current  term,  and  the  letters  submitted  in  response  to  his  request,  our  Office  has 
received  a number  of  questions  about  the  laws  that  apply  to  resignations  of  City  officers.  Also, 
we  received  from  Supervisor  Daly  a request  for  a written  opinion  relating  to  the  effect  of  various 
resignation  letters  that  officials  submitted  to  the  Mayor. 

In  an  earlier  public  opinion  we  summarized  the  laws  governing  the  Mayor's  appointment 
of  members  of  City  boards  and  commissions  and  certain  other  related  local  government  agencies, 
the  legal  requirements  for  appointing  department  heads  under  those  boards  and  commissions, 
and  the  process  for  removing  those  commission  members  and  department  heads.  (City  Attorney 
Opinion  No.  2004-01,  dated  March  31, 2004,  and  available  on  the  City  Attorney's  website  at 
http://www.sfgov.org/site/uploadedfiles/cityattorney/opinions/boardmyr.pdf).  We  also  briefly 
described  the  process  for  City  commissioners  to  resign.  (Opinion  No.  2004-01,  page  9).  In  this 
memorandum,  we  expand  our  discussion  in  that  earlier  public  opinion  about  the  legal 
requirements  for  resignations  of  appointed  City  officers  and  we  address  a number  of  legal 
questions  that  have  arisen  in  connection  in  the  Mayor's  request  for  certain  appointed  City  officers 
and  employees  to  submit  offers  to  resign. 

Summary 

Generally,  the  Mayor  has  the  authority  to  request  voluntary  offers  to  resign  from 
appointed  City  officers  even  if  he  is  not  their  appointing  authority  and  does  not  have  the  power 
to  remove  them  from  office.  But  the  officers  have  full  discretion  about  whether  and  how  to 
respond.  The  City's  Administrative  Code  requires  that  resignation  of  an  appointed  City  officer 
be  in  writing  and  addressed  to  the  body  or  officer  who  appointed  them.  The  legal  effect  of  a 
written  resignation  depends  on  its  content.  Under  the  City's  Administrative  Code,  a resignation 
by  an  appointed  City  officer  becomes  effective,  unless  otherwise  stated,  at  the  time  the 
appointing  authority  receives  the  resignation.  An  appointed  City  officer  may  condition  the 
effectiveness  of  the  resignation  on  whatever  conditions  the  officer  decides  to  place  in  the  written 
resignation,  so  long  as  those  conditions  are  not  prohibited  by  law. 

Here,  an  appointed  City  officer  could  submit  a written  offer  to  resign  as  of 
January  7,  2008  that  is  conditioned  on  the  Mayor's  acceptance  of  the  offer.  Such  resignations 
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would  become  effective  on  January  7,  2008  only  if  the  Mayor  accepts  them  while  the  offer 
remains  outstanding.  Furthermore,  as  to  any  officer  whom  the  Mayor  does  not  appoint,  the 
appointing  body  or  officer  would  have  to  receive  the  resignation  together  with  evidence  of  the 
Mayor’s  acceptance.  The  Mayor's  acceptance  of  any  offer  to  resign  should  be  in  writing,  and, 
where  the  Mayor  is  not  the  appointing  authority,  the  Mayor  should  transmit  the  written 
acceptance  to  the  appointing  body  or  officer  as  well  as  the  individual  who  submitted  the  offer. 

Generally,  an  officer  who  submitted  a resignation  effective  as  of  January  7,  2008  may 
rescind  the  resignation  at  any  time  before  January  7,  2008  if  the  officer  does  so  in  writing.  But 
once  the  Mayor  accepts  the  resignation  or  offer  to  resign  in  writing,  the  officer  may  not  later 
withdraw  the  resignation.  Also,  there  may  be  particular  circumstances  other  than  written 
acceptance  where  the  Mayor  or  other  appointing  authority  have  acted  in  reliance  on  the 
resignation  that  would  render  ineffective  an  officer’s  later  attempt  to  withdraw  the  resignation. 

Resignations  should  ordinarily  be  interpreted  by  their  express  terms.  If  an  officer  submits 
a resignation  that  does  not  contain  any  stated  conditions  to  its  effectiveness-such  as  a future  date, 
acceptance  by  the  Mayor  or  any  other  conditions-the  resignation  is  effective  upon  receipt  by  the 
appointing  authority.  The  Mayor  may  request  in  writing  that  such  an  officer  return  to  that 
position  and  agree  to  serve  until  a successor  is  appointed.  The  officer  may  do  so  if  the  officer 
agrees  to  the  request  in  writing. 

Background 

On  September  10,  2007,  at  his  weekly  department  head  meeting  Mayor  Newsom 
requested  that  City  department  heads,  City  commissioners  appointed  by  the  Mayor,  and  all  of  his 
senior  staff  offer  to  resign  effective  as  of  the  last  day  of  his  current  term  in  office, 

January  7,  2008.  In  a later  clarifying  memorandum  to  department  heads,  the  Mayor  stated  that 
he  was  "requesting  that  all  appointed  department  heads  voluntarily  provide  [him]  a letter  . . . 
offering  to  resign  effective  . . . January  7,  2008."  The  Mayor  asked  that  the  letters  "make  clear 
that  [the]  offer  of  resignation  will  become  operative  only  upon  [his]  acceptance  of  the 
resignation."  The  Mayor's  memorandum  also  stated  that  "in  the  coming  weeks  [he]  will  decide 
whether  or  not  to  accept  [the]  offer  of  resignation  . . ."  The  Mayor  sent  a similar  memorandum 
to  Mayor-appointed  commissioners. 

The  Mayor's  request  for  offers  to  resign  included  some  City  department  heads  whom  the 
Mayor  does  not  appoint,  as  well  as  some  commissioners  and  department  heads  of  San  Francisco 
government  agencies  that  are  legally  separate  from  the  City.  After  the  September  10th  request, 
the  Mayor  excluded  a number  of  City  officers  from  his  request,  including  members  of  boards  or 
department  heads  that  serve  in  an  independent  monitoring  capacity,  such  as  the  Elections 
Director  and  Elections  Commission,  the  Ethics  Director  and  the  Ethics  Commission,  and  the 
Civil  Service  Commission  and  its  Executive  Officer. 

In  apparent  response  to  the  Mayor's  request  for  letters  by  the  close  of  business  on 
September  15,  2007,  many  officials  and  commissioners  submitted  resignation  letters  and  offers 
to  resign,  with  varying  form  and  content.  Some  of  the  letters  were  consistent  with  the  language 
in  the  Mayor's  clarifying  memorandum  and  were  phrased  as  offers  to  resign  as  of 
January  7,  2008,  if  the  Mayor  accepted  the  offer.  Other  letters  were  phrased  as  resignations  as  of 
January  7,  2008,  without  any  reference  to  a condition  that  the  Mayor  accept  them.  Based  on 
copies  of  the  letters  and  information  provided  by  the  Mayor's  Office,  we  understand  that  some  of 
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the  letters  were  simply  resignations,  without  any  express  reference  to  the  Mayor's  acceptance  or 
effectiveness  as  of  January  7,  2008,  or  even  a statement  that  they  are  offers  to  resign. 

After  receiving  the  various  letters,  the  Mayor  sent  a memorandum  dated 
September  1 8,  2007  to  department  heads,  Mayor-appointed  commissioners  and  his  senior  staff 
stating  that  he  would  interpret  all  the  letters  as  offers  to  resign,  which  would  not  be  effective 
unless  he  accepted  them,  except  if  the  officer  or  employee  who  submitted  the  letter  informed  him 
otherwise. 

Discussion 

I.  The  Mayor  May  Request  Voluntary  Offers  To  Resign  From  City  Officers  Even  If 
He  Is  Not  Their  Appointing  Authority,  But  It  Is  In  The  Officers'  Discretion  About 
Whether  And  How  To  Respond. 

Under  the  San  Francisco  Charter,  the  Mayor  is  the  chief  executive  officer  of  the  City  and 
County  and  his  responsibilities  include  general  administration  and  oversight  of  all  departments 
and  governmental  units  in  the  executive  branch  of  the  City  and  County.  (Charter  Section  3.100). 
This  authority  includes  the  Mayor's  ability  to  request  that  City  officers  or  employees  voluntarily 
offer  to  resign  from  their  positions.  The  Mayor  stated  that  he  sought  voluntary  offers  of 
resignation.  In  addition,  as  a general  matter,  neither  the  Charter  nor  state  law  prohibits  the 
Mayor  from  requesting  voluntary  offers  to  resign  from  directors  of  departments  outside  the 
executive  branch,  or  commission  members  who  oversee  such  departments,  or  similar  officials  in 
other  local  government  agencies. 

But  no  law  requires  any  officer  or  employee  to  submit  a resignation  or  offer  to  resign  in 
response  to  such  a request.  The  law  places  the  full  discretion  about  whether  and  how  to  do  so  in 
the  full  discretion  of  each  official  or  employee.  An  officer  or  employee  declines  to  resign 
remains  subject  to  removal  from  office  or  employment  under  the  City  or  other  laws  that  apply  to 
an  involuntary  termination.  The  process  for  removing  a City  department  head  or  commission 
member  from  office  varies  depending  on  the  position.  In  City  Attorney  Opinion  No.  2004-1,  we 
describe  the  persons  or  agencies  with  the  power  to  terminate  the  service  of  numerous  different 
City  officers. 

Because  the  Mayor  later  clarified  that  his  request  for  offers  of  resignation  did  not  extend 
to  members  of  the  Ethics,  Elections  and  Civil  Service  Commissions,  or  the  department  heads 
serving  under  those  commissions,  this  opinion  does  not  address  any  legal  issue  that  may  be 
raised  under  the  Charter  or  otherwise  by  a Mayor's  request  for  or  receipt  of  an  offer  to  resign  by 
an  official  whose  duties  include  overseeing  a Mayoral  election  or  enforcement  of  elections, 
ethics  or  civil  service  laws  that  may  apply  to  the  Mayor. 

II.  City  Officers  And  Employees  May  Offer  To  Resign  Subject  To  The  Mayor's 
Acceptance  And  The  Offer  To  Resign  May  Designate  A Future  Effective  Date. 

All  public  employees,  including  officers  who  are  also  employees,  have  the  power  to 
resign  from  employment.  No  employer  may  compel  an  employee  to  work  against  the  employee's 
will.  Beverly  Glen  Music,  Inc.  v.  Warner  Communications,  Inc.,  178  Cal.  App.  3d  1 142,  1 144 
(1986)  ("unwilling  employee  cannot  be  compelled  to  continue  to  provide  services  to  his 
employer  . . . To  do  so  violates  the  Thirteenth  Amendment's  prohibition  against  involuntary 
servitude"). 
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A.  Article  IV-A  Of  The  Administrative  Code  Governs  Resignations  By  City 
Officers. 

For  City  officers.  Article  IV-A  of  the  Administrative  Code  specifies  the  procedure  for 
effecting  a resignation.  The  Board  of  Supervisors  adopted  Article  IV-A  in  1979  following  a 
sequence  of  events  in  which  former  Supervisor  Dan  White  submitted  his  resignation  as  a Board 
member  and  then  later,  following  the  effective  date  stated  in  his  resignation  letter,  said  that  he 
was  rescinding  that  resignation.  At  that  time,  City  law  did  not  prescribe  how  City  officers  could 
submit  resignations,  and  Supervisor  White  disputed  the  City's  conclusion  that  he  could  not 
rescind  the  resignation  once  its  effective  date  had  passed. 

Article  IV-A  of  the  Administrative  Code  requires  that  resignations  be  in  writing,  that 
elected  officials  submit  their  resignations  to  the  Clerk  of  the  Board  of  Supervisors,  and  that 
appointed  officers  submit  their  resignations  to  the  body  or  officer  who  appointed  them. 
(Administrative  Code  Section  16.89-15.)  Section  1 .50  of  the  Administrative  Code  defines  who 
are  City  officers.  City  officers  include  elected  officials,  members  of  specified  boards  and 
commissions,  including  boards  and  commissions  appointed  by  the  Mayor,  heads  of  departments 
under  the  Mayor,  and  executives  appointed  as  chief  executive  officer  under  each  board  or 
commission. 

Under  Article  IV-A,  the  effective  date  of  the  resignation  from  a City  officer  depends  on 
the  content  of  the  resignation  letter: 

Such  resignation  shall  become  effective,  unless  the  written  resignation  otherwise 
stated  in  the  written  resignation,  at  the  time  at  which  they  are  received: 

(a)  By  the  office  of  the  Clerk  of  the  Board  of  Supervisors,  when 
submitted  by  an  elected  officer;  or 

(b)  By  the  office  of  the  appointing  authority,  when  submitted  by  an 
appointed  officer.  (Administrative  Code  Section  16.89-16). 

Thus,  an  appointee's  unconditional  written  resignation,  with  no  future  effective  date 
specified,  such  as  "I  hereby  tender  my  resignation,"  becomes  effective  upon  receipt  by  the 
appointing  body  or  officer.  But,  as  we  discuss  below,  a written  offer  to  resign  with  other  stated 
terms  may  become  effective  at  a later  date  or  the  effectiveness  may  depend  on  specific 
occurrences  or  conditions  described  in  the  letter. 

B.  Resignations  By  City  Employees  Who  Are  Not  Officers  Are  Governed  By 

The  Civil  Service  Commission  Rules. 

For  City  employees  who  are  not  City  officers,  including  senior  staff  members  of  the 
Mayor’s  office,  the  Civil  Service  Commission  ("CSC")  rules  govern  resignation.  Rule  1 19 
covers  resignations  of  employees  other  than  uniformed  employees  of  the  San  Francisco  Police 
Department  and  the  San  Francisco  Fire  Department,  and  service-critical  employees  of  the 
Municipal  Transportation  Agency. 

CSC  Rule  1 19.1  provides: 

A resignation  shall  be  immediately  reported  on  the  prescribed  form  to  the 
Department  of  Human  Resources  as  provided  below.  If  an  employee 
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resigns  without  completing  the  form,  but  otherwise  gives  notification  in 
writing  of  the  resignation,  such  notification  shall  be  attached  to  the  form. 

The  effective  date  of  such  a resignation  is  "the  effective  date  entered  on  the  resignation 
form."  Such  a resignation  cannot  thereafter  be  rescinded.  (CSC  Rule  1 19.3).  The  form 
prescribed  by  the  Department  of  Human  Resources  ("DHR")  contains  a space  for  the  employee's 
signature,  confirming  the  employee's  voluntary  resignation.  In  those  situations  where  an 
employee  in  good  standing  has  indicated  an  intention  to  resign  but  has  not  completed  a 
resignation  form,  the  appointing  officer  may  submit  the  unsigned  resignation  form  with  a letter 
of  explanation  in  order  to  effectuate  the  resignation.  (CSC  Rule  1 19.6). 

C.  City  Officers  And  Employees  May  Expressly  Condition  The  Effectiveness 
Of  Their  Resignations,  And  Offers  To  Resign  Submitted  To  The  Mayor 
That  State  That  They  Are  Subject  To  The  Mayor's  Acceptance  Are  Not 
Effective  Until  The  Mayor  Accepts  The  Offer  And  Other  Stated 
Occurrences  Or  Conditions  To  Effectiveness  Are  Satisfied. 

In  most  instances,  department  heads,  commissioners  and  the  Mayor's  senior  staff 
submitted  offers  to  resign,  rather  than  unconditional  resignations.  Many  of  those  offers  to  resign 
made  clear  they  were  intended  to  respond  to  the  Mayor's  request  and  were  subject  to  the  Mayor's 
acceptance.  For  City  officers.  Section  16.89-16  of  the  Administrative  Code  contemplates  that  a 
written  resignation  may  contain  terms  that  vary  the  effective  date  from  the  date  of  receipt  by  the 
appointing  body  or  officer. 

Under  Administrative  Code  Section  16.89-16,  those  appointed  City  officers  who  have 
submitted  an  offer  to  resign  subject  to  the  Mayor's  acceptance  have  not  made  their  resignations 
automatically  effective  upon  receipt.  Those  offers  will  become  effective  only  if  accepted 
according  to  their  terms,  consistent  with  Article  IV-A  of  the  Administrative  Code.  If  an  officer 
appointed  by  the  Mayor  submitted  such  an  offer  to  resign  to  the  Mayor,  then  it  would  become 
effective  only  upon  two  conditions:  (1)  the  Mayor  accepts  it  and  (2)  any  stated  future  effective 
date  has  occurred.  By  contrast,  if  an  officer  who  is  not  appointed  by  the  Mayor  submitted  such 
an  offer  to  the  Mayor,  the  resignation  would  become  effective  only  upon  three  conditions:  (1)  the 
Mayor  accepts  it,  (2)  the  resignation  is  submitted  to  the  appointing  body  or  officer,  and  (3)  any 
future  effective  date  has  occurred. 

For  resignations  by  employees,  there  is  nothing  in  CSC  Rules  1 19.1  or  1 19.3  that  requires 
an  employee's  offer  to  resign  to  be  an  immediate  resignation  if  the  resignation  is  stated 
otherwise. 

If  the  Mayor  decides  to  accept  any  offers  to  resign,  he  should  do  so  in  writing.  For  any 
appointed  City  officers,  he  should  deliver  a copy  of  the  written  acceptance  to  the  resigning 
officer  and  to  the  appointing  body  or  officer  if  he  is  not  the  appointing  authority. 

D.  Resignations  Made  Effective  As  Of  January  7,  2008  May  Be  Withdrawn 
In  Writing  By  The  City  Officer  Before  That  Date  Unless  The  Mayor  Has 
First  Accepted  The  Resignation. 

A City  officer  or  employee  may  withdraw  a resignation  before  the  conditions  to  its 
effectiveness  have  been  satisfied.  In  the  absence  of  a law  proscribing  otherwise,  "an  employee  is 
entitled  to  withdraw  a resignation  if  she  or  he  does  so  (1)  before  its  effective  date,  (2)  before  it 
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has  been  accepted,  and  (3)  before  the  appointing  power  acts  in  reliance  on  the  resignation." 
Armistead  v.  State  Personnel  Board , 22  Cal.Sd  198,  206  (1978);  see  also  American  Federation  of 
Teachers  v.  Pasadena  Unified  School  District  (1980)  107  Cal.App.3d  829,  839-840  (attempt  to 
rescind  resignation  ineffective  after  resignation  accepted  by  employer). 

Here,  for  instance,  some  of  the  resignation  letters  submitted  say  that  the  City  officer  or 
employee  is  resigning  effective  as  of  January  7,  2008.  Such  resignations  are  not  expressed  as 
offers  of  resignation  subject  to  the  Mayor's  acceptance.  For  appointed  City  officers,  these 
resignations  would  automatically  become  effective  on  January  7,  2008  under  Article  IV-A  of  the 
Administrative  Code.  But  the  officers  who  submitted  them  may  rescind  such  resignations  if  they 
do  so  in  writing  and  before  January  7,  2008  and  before  the  Mayor  accepts  the  resignations. 
Consistent  with  the  legal  principle  established  in  Armistead,  certain  actions  by  the  Mayor-or 
other  appointing  authority-in  reliance  on  the  resignation  may  be  tantamount  to  acceptance  for 
these  purposes,  and  may  prevent  an  officer  from  rescinding  the  resignation. 

E.  Resignations  Must  Be  Interpreted  According  To  Their  Stated  Terms 
Consistent  With  The  Administrative  Code  Or  CSC  Rule  119,  And 
Resignations  By  Appointed  City  Officers  Without  Stated  Conditions  Are 
Effective  Upon  Receipt  By  The  Appointing  Authority. 

As  previously  mentioned,  we  understand  that  some  of  the  letters  provide  for  resignation 
with  no  specified  date  or  other  express  condition  to  effectiveness  or  even  a statement  that  they 
are  offers  to  resign  or  are  subject  to  the  Mayor’s  acceptance.  For  letters  from  City  officers  for 
whom  the  Mayor  is  their  appointing  authority,  these  resignations  became  effective  when  the 
Mayor  received  them. 

Resignations  should  ordinarily  be  interpreted  according  to  their  express  language.  If  the 
wording  of  a resignation  is  unambiguous,  the  resignation  must  be  construed  according  to  its 
stated  terms  within  the  four  comers  of  the  document.  Accordingly,  any  such  resignation  by  a 
City  officer  that  is  not  clearly  conditioned  becomes  effective  automatically  upon  receipt  by  the 
appointing  authority.  For  example,  a resignation  that  simply  states  "I  hereby  tender  my 
resignation"  is  effective  when  the  appointing  authority  receives  it.  Acceptance  by  the  appointing 
authority  is  not  required. 

Where  an  officer  has  submitted  a resignation  that  has  become  effective,  the  Mayor  may 
request  in  writing  that  the  official  return  to  office  until  a successor  is  appointed.  Section  16.89- 
1 8 of  the  Administrative  Code  states  that  "Upon  the  effective  resignation  of ...  an  appointed 
official.... the  Mayor  may  ask  said  official  to  return  to  his  office  until  a successor  is  appointed." 
Section  16.89-18  further  provides  that  "Upon  the  consent  of  said  official,  he  shall  so  serve"  and 
that  "such  request  and  agreement  shall  be  in  writing."  If  there  is  no  such  agreement  then  the 
office  becomes  vacant  and  is  subject  to  the  legal  requirements  for  appointments. 

III.  Possible  Financial  And  Other  Legal  Issues  For  The  City  Relating  To 
Resignations. 

In  general,  resignations  are  considered  to  be  voluntary.  Turner  v.  Anheuser-Busch,  Inc., 

7 Cal.  4th  1238,  1244  (1994)  (employee  voluntarily  severs  relationship  by  resignation;  employer 
by  discharge).  A voluntary  resignation  has  no  effect  on  an  employee's  entitlement  to  retirement 
benefits  under  the  San  Francisco  Employee  Retirement  System,  or  rights  to  retiree  health 
benefits.  The  Charter  establishes  entitlement  to  those  benefits,  which  depends  upon  a number  of 
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factors,  including  length  of  service.  Likewise,  a voluntary  retirement  has  no  effect  on  an 
employee's  entitlement  to  continuation  of  health  benefits  under  COBRA  established  by  federal 
law. 

The  availability  of  severance  benefits  turns  on  the  specific  facts  that  apply  to  a given 
individual  and  on  the  provisions  of  any  Memorandum  of  Understanding  ("MOU")  or 
employment  contract  applicable  to  that  officer  or  employee.  State  law  governs  the  availability  of 
unemployment  benefits.  ( See  Unemployment  Ins.  Code  Section  1256-employee  disqualified 
from  benefits  if  he  or  she  left  work  "voluntarily  and  without  good  cause"). 

The  resignations  of  certain  department  heads  or  commissioner  may  present  other  legal 
issues  for  the  City  depending  on  the  particular  facts  and  circumstances.  For  example,  there  could 
be  questions  about  whether  to  make  public  disclosures  under  certain  City  bonds  or  municipal 
debt  issuances.  We  are  prepared  to  examine  these  issues  as  they  arise  in  consultation  with 
relevant  City  departments  and  officers. 

Conclusion 

Generally,  the  Mayor  has  the  authority  to  ask  for  offers  to  resign  from  appointed  City 
officers  and  his  employees  and  it  is  a personal  question  for  each  of  them  about  how  to  respond. 
We  describe  above  the  City  laws  that  generally  apply  to  the  resignation  process,  with  an 
emphasis  on  the  laws  that  apply  to  resignations,  and  offers  to  resign,  by  appointed  City  officers. 


APPROVED: 


DENNIS  J.  HERRERA 
City  Attorney 
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